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To 

Tlie ]aoxin>le Sir AV-A-LTBR IMOH&JLN^ 

Chief Jvstice of ihe High Cov/rt. 

Mt dear Chief Justice, 

It gives me great pleasure to be allowed to dedicate 
this little work to you. My aim has been not to codify 
the Hindu Law or to add to the already large amount of 
information concerning it which the labors of others have 
broaght within our reach, but merely to express and 
arrange it in such a manner that the codifier of the future 
may find the material ready to his hand and that in the 
meantime each proposition, of which it consists, may be 
exposed to that general criticism, which is essential to 
sound and wise legislation. It is with reference to these 
objects that I venture now to commend it to your good 
will and that of the Profession. 

Believe me. 
My dear Chief Justice, 
Your faithful Servant, 

H. S. CUNNINGHAM. 



PREFACE. 



The rulings collected in the present volume have been 
arranged in such a form as may indicate the possibility of 
their enactment in a Code if at any time hereafter the 
Government should consider this desirable. Every student 
is familiar with the excellent treatises in which the sources 
of Hindu Law. and its gradual development into its present 
form are explained, and I have aimed at nothing in the 
present digest but to state the docti'ine, finally laid down, 
in a series of short, distinct and carefully worded propo- 
sitions. 

At present the law is to be found (1) in the primitive 
texts and the authoritative commentaries thereon, which, 
though of course, of the highest possible interest and 
importance, are not only in many instances obscure or 
contradictory, but have in numberless particulars been 
superseded by custom, and so become obsolete; (2) in 
treatises of more or less research and authority, especially 
the standard works of Mr. Colebrook and Sir T. Strange ; 
(3) in the Reports of the Law Courts in India and of the 
Judicial Committee of the Privy Council. 

The combined result of the two latter agencies has 
been to carry through to a great exteht the process of 
ascertaining what portions of the ancient Hindu Texts are 
binding Law as opposed to mere moral precept or advice ; 
what portions are to be regarded as rehgious duties 
as opposed to legal duties; what portions are mere 
excrescences due to the period of extreme Brahminical 
supremacy and may be disregarded altogether ; what por- 
tions, though unquestionably belonging to the ancient 
Codes, have been gradually superseded by the progress of 
society to a condition for which those Codes were never 
intended and to which they are to a great extent inappHcable. 
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This has been of course a most difficult and delicate 
process; and the Law Courts have from time to time 
experienced great embarrassment either in determining 
not* to enforce parts of the written law on the ground 
of their having become obsolete, or in applying the 
law to a state of. things for which it did not provide. The 
extent of a Hindu^s Testamentary power, for instance, 
was a matter which, as the testamentary ♦power was 
unknown to the ancient law, the Judges were driven to 
decide, as best they could, by analogy, convenience and cus- 
tom. On the other hand the universal practice as to consan- 
guinity in marriage is in direct defiance of the clearest 
precepts of the ancient law and can be upheld in our Courts 
only on the ground that custom has superseded the written 
law. 

A task, beset with difficulties so grave, depending in a 
large measure for its solution on the personal researches 
and independant exertions of various minds, involved of 
course numerous divergencies of opinion and a large 
accumulation of the materials on which these divergent 
opinions were based. Sir T. Strangers work has been 
in the hands of the public for nearly fifty years. The Courts 
of the Presidency towns have been at work for a century, 
with the assistance, at first, of nalive expositors of the law 
and, subsequently, of the additional translations of ancient 
Treatises which the labors of Sanscrit scholars brought 
within their reach : thousands of decisions have been given, 
those decisions again have been criticized, affirmed, modi- 
fied or set at nought : the result is a large mass of material 
from which the law may be extracted, and a correspond- 
ingly large amount of uncertainty as to what the law, so to 
be extracted, really is. How great that uncertainty is — ^how 
faltering and va^e the utterances of authority often are^ — 
how complete the revolutions of doctrine that our Courts 
from time to time undergo, are points on which there is, I 
believe, no difference of opinion among those who are in any 
degree familiar with the present administration of the law. 
Suffice it to say that the uncertainty affects every detail of 
Hindu life from first to last. Moreover, not only are there 
serious differences of opinion, but where there is agreement, 
the doctrine is laid down in language sometimes loose and 
inaccurate, sometimes argumentative or rhetorical, some- 
times with reference to some particular set of facts which 



FBBfACB. m 

render it an inaccurate exposition of the general law^ 
almost always surrounded by an envelopment of circum* 
stances, necessary to be considered for the- decision of the 
particular case, but unnecessary and therefore obscuring, as 
regards the exact point of law to be determined. The 
student, who starts with some primitive Text, finds it 
contradicted by some equally venerable authority, explained 
into new meanings by the glosses of commentators, inter- 
preted one way by one Court and in another by a second, 
both decisions modified by a trimming judgment of a third, 
arrives at the end of his inquiry, certain of nothing but 
that certainty is unattainable. 

Nor does this state of things possess the merit of satisfy- 
ing those, whom, at any rate, it might be supposed to please, 
the scholars who have made Hindu Law their especial study 
and regard it with especial interest. On the contrary it is 
from Sanscrit scholars that come the loudest protests against 
misapplications or misinterpretations of the ancient Texts, 
and two civilians are, I understand, at this moment engaged 
on works which have for their object to show how widely 
our Courts have departed from the primitive canon. 

The first remedy for this state of things appears to be 
for some one to endeavor to express the general results 
arrived at in a form sufficiently distinct and concise to 
allow of its correctness being readily tested. So long as a 
legal doctrine is, so to speak, in solution, diffused through 
some bulky material, and concealed thereby from exact 
observation or crucial experiment, the difficulty of accurately 
criticizing it, ascertaining its precise force, detecting its 
unsound parts, separating it from extraneous matters, is 
enormously increased. It is only when it is stripped of all 
adventitious surroundings and made to iStand out in naked 
simplicity that we are able to judge properly of its claim to 
acceptance. 

I have endeavoured therefore throughout this work, 
while adopting as far as possible the language in which the 
authoritative exponents of the law have thought fit to ex- 
press it, to state the doctrine in each instance in language, 
which, however crude, harsh or inelegant, shall, at any rate, 
convey with distinctness and completeness the precise 
meaning intended. This is, as it seems to me, the one great 
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desideratum in a law book, and the only beauty or elegance 
of which legislative language admits. 

I have no doubt that I shall be found to have fjrequently 
failed, and I shall trust to the good offices of my critics 
hereafter to set me right where ignorance or inadvertence 
has occasioned a lapse. But I beheve that the following 
pages will be found to contain a statement, on the whole 
correct, of the results at which the Courts have arrived in 
their interpretation of the law, and that I shall have done 
a useful work in exhibiting those results in a manner 
sufficiently intelhgible and compendious to bring them 
readily within the ken of any one, whether student or not, 
who wishes to have a distinct idea of what the Hindu law is. 

My principal motive, however, for giving the work its 
present form is that I hope thereby to help forward what 
seems to me the greatest possible desideratum for the 
country — ^the codification of the law. . 

The prejudice which at one time was felt in certain 
quarters against legislation, and especially against legis- 
lation for the purposes of codification, and which ten years 
ago Sir H. Maine felt sufficiently general and strong to 
demand express notice in the Legislative Council, has, I 
imagine, at the present day, either wholly ceased, or is 
confined to such narrow Umits as to be entirely unimportant. 
Civil officers have come to recognize the truth, that, though 
the existence of any law is a restriction, occasionally incon- 
venient or distasteful, on their freedom of action, yet that, 
if there is to be a law, the more clearly it is arranged and 
expressed, the easier is the task of those whose business it 
is to administer it. 

Successive repealing Acts have been driven with courage 
and success through the wilderness of obsolete, contra- 
dictory or superfluous enactments which at one time beset 
every department, civil or criminal, of Indian law; and, 
so far as the administrative machinery of the country is 
concerned, it may be said that, though much room still is 
left for improvement in detail, the work of legislation has 
either been completed or has been advanced to a stage at 
which completion may, at no distant date, be reasonably ex- 
pected. Several great chapters of general law — Contracts 
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and Evidence for instance — ^grounded largely on thiB rules 

in force in the English Courts, have been enacted for India 

in a codified form, and have so far modified those portions of 

the existing local law with which they came in contact ; while 

the Penal and Criminal Procedure Codes, applicable with 

insignificant exceptions to all races, classes and localities 

in British India alike, have placed the criminal law of the 

country on a footing of the most perfect distinctness. 

When we come, however, to the main body of civil law 

which regulates the normal hves of the great mass of the 

inhabitants of India — ^the law which defines the rights of 

the Hindu in his every-day relations with parents, children, 

husband or wife, kindred, fellow villagers — ^we find that 

the Legislature has done nothing except in one or two 

instances of startling audacity to abrogate its provisions 

where they contravened too violently for endurance the 

policy of the KuUng Power or the tastes and beliefs of 

those by whom that power was represented. The Hindu 

law for instance was armed with penal sanctions of extreme 

gravity and visited the out-caste with penalties which only 

just fell short of death : those penalties the strong hand 

of the English Government has swept away. The enormous 

importance of the enactment is not appreciated because such 

an infinitesimal fraction of the race became out-caste, but 

the fact remains that, so far as loss of property is concerned, 

the Hindu law has been robbed of its sanction, and so, 

strictly speaking, of its character as a Law. Again, in the 

matter of the remarriage of widows, the ruling power has 

stept in, and, though sheltering itseM under the doubt 

which exists as to the primeval law on the point, has 

prescribed a violent innovation in the existing practice; 

With these exceptions the Grovemment has left the 
Hindus to live according to their recorded or customary 
law, and, though devoting a great deal of time and trouble 
to ascertaining what that law is, has always stopped short 
of the stage of specific enactment. Large portions of the 
law, however, have, it is believed, been so rally dealt with 
in the course of the past century as to admit of their being 
specifically enacted, and the codification of them may, I 
submit, be now recommended on the grounds that it 
would be economical, that it would be popular, and that, 
under existing circumstances, it is a condition precedent to 
that process of law-reform which, consciously or unconsci- 
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ously, every healthy community must be for ever carrying 
on within itself. 

As to the first point little need be said. Every matter 
which is allowed by the Legislature to remain in obscurity 
involves an expense » to private persons and to the Govern- 
ment so serious as to make it an important item in any cal- 
culations on the subject. 

I think that I am not exaggerating when I say that there 
is hardly a family of distinction in the Presidency whose 
resources have not been seriously impaired by the expenses 
of litigation^ and that this litigation has been to a large 
extent rendered necessary or possible, not by questionable 
facts, but by uncertainties of law, which could be ultimately 
set at rest only by reference to a tribunal sitting at the other 
side of the world. 

To Government the expense is equally serious. The High 
Court alone costs £40,000 a year, and every hour during 
which so costly a machine is kept at work is, of course, so 
much waste if the work be not indispensably necessary. Our 
twenty-one District and Session Courts cost £3,500 annually 
apiece, (Judges Rs. 28,000, Establishment Rs. 7,700,) and are 
too expensive to be employed on any work that can possibly 
be curtailed. The entire cost of the administration of justice 
in the Presidency is over £360,000 per annum, and, though 
a large proportion of this is due to the necessary investiga- 
tion and punishment of crime, yet a great curtailment of the 
outlay nught, I believe be effected by a simplification and 
elucidation of the law which the Civil Courts are called upon 
to apply. This is a retrenchment at which, unlike most 
retrenchments, no one would grumble. The Judges would 
be relieved of the least satisfactory portion of their work, the 
people of an attribute of the law which is specially harrassing 
to them — ^its uncertainty. That the relief to Judges would he 
substantial no one, I think, who has ever studied the Reports, 
would be disposed to doubt. The moment a Judge is left 
without his lawful rations in the shape of express enactment 
he is constrained to go out foraging for supplies, and the 
more learned and diUgent he is the further he is likely to go. 
In the Madras Presidency it has been at times the fashion to 
supplement the lacunsB of the national codes by a reference 
either to the Ancient Roman or the Modem Civil Law, 
or the disquisitions of those learned exponents of either 
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system of whom Germany is so justly proud. Without 
any disparagement of a curious, interesting and impor- 
tant branch of study, or any disrespect of those learned 
Judges whose researches have enabled them to look to 
foreign institutions and literature for assistance in their task 
of expounding the law of India, it is, I think, questionable 
whether this method is likely to prove a sound or effectual 
remedy for the diflSioulties of the case, and whether matters, 
not inherently of any extraordinary difficulty, do not be- 
come all the more obscure for the application of modes of 
thought belonging to states of society and intellectual 
worlds so extremely remote from that with which we have 
to deal 

It would not, indeed, be difficult to collect from the Madras 
Law Eeports passages which suggest the doubt whether it is 
possible to convey with tolerable perspicuity in the Bnghsh 
language legal ideas which have been originated and fashion- 
ed in a German mould. At any rate, such learning is entirely 
beyond the grasp of all but the tiniest fraction either of the 
official or professional world. Nor would it, I beheve, be 
an advantage to the country if the attention of those engag- 
ed in the administration of the law were occup^d to any 
large extent by minute researches into the details of other 
le^ systems however admirable, or with speculations, 
which, however interesting, are too subtle and too profound 
for the ordinary intellect of mankind to engage in them 
with safety. Legal pedantry is a plant of ready growth, 
and it would be a misfortune if the judgments of Indian 
Courts came to be characterized by curious research and 
abstruse speculation rather than by straightforward, mas- 
culine common-sense and an unpretentious desire to do 
simple justice. There are a thousand ways in which, in 
India, administrative ability could be brought to bear with 
the utmost advantage, and it would be well if of the large 
amount of intellectual power annually imported into the civil 
service some more considerable proportion could be devoted to 
administrative work. A great step towards this would be 
gained if the whole of our law were set forth as simply and 
lucidly as, for instance, is the law of punishments in the Indian 
Penal Code, or ike law of legal proof in the Evidence Act. 

This is, I believe, perfectly possible,* no one, at least, has 
indicated the grounds on which it should be deemed impos- 
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sible ; and the complete success of the experiment of codi- 
fication in matters which might be expected to present 
especial diflSculty, — (the Penal Law, for instance, involving 
an inquiry into motive, and the Law of Evidence deahng with 
the ingredients of belief) is a reasonable ground for sup- 
posing that it might be applied to other departments with 
equally satisfactory results. 

The present state of things, however, holds out no hope 
of any such result being attained within any reasonable 

{)eriod. For several years past the work of substantive 
egislation for the country at large on any important scale may 
be said to have been at a stand still ; while the Act regulat- 
ing law reports, which originally was designed to drive the 
Courts gradually into consentaneous action and so f aciUtate 
codification, has survived only in a mutilated form and is 
now merely a rather less convenient system of law-report- 
ing than that which it superseded. It is true that by very 
slow degrees one point after another receives adjudication 
in the Judicial Committee of the Privy Council ; but these 
points are few and far between, and the process of settling 
the law by means of decisions of Tribunals is a far 
slower ona than a priori might have been expected or than 
it is usual to represent it. Sufficient proof of this may be 
found in the various points which, after centuries of dis- 
cussion and research, have remained to the present day moot 
points in the BngKsh Courts. Yet there is every reason why 
the process should go on far quicker in England than 
in India. The present legal Member of Council has 
indicated the function of the Law Reporter by reference 
to the course of proceedings followed in the English tribu- 
nals as to provisional committees in joint stock companies :* 
'^ It was>'' he said, ^' an entirely new thing in the History of 
'^ England, and raised a great number of new problems of law. 
" The result was a variety of decisions, decisions in the 
Queen's Bench, decisions in the Couiij of Exchequer, in the 
Common Pleas, in the Court of Chancery, conflicting with 
'^ one another on a variety of important points, and for some 
time no one could tell with certainty how the law stood. 

" It was necessary to place the law on a reasonable footing 



€( 



€C 



* Proceedings of the Governor- Generars Council, 29th March 
1874, p. 83. 
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such' as would satisfy men's sense of justice, and prevent 
continual struggles to escape from bad rules. But no man 
was wise enough to see what that footing was. It required 
many discussions, conducted with reference to concrete 
cases, and under all the responsibility of having to decide 
those cases, before it was seen on what lines the law should 
" be laid down. Well — ^the decisions on all sides were 
'^ reported, the Reporters did not refuse to report what they 
might happen to think was bad law, but reported all 
important cases, and gradually by means of appeals and 
the exercise of the judicial powers of the House of Lords, 
the law became settled. There were some years of contro- 
" versy and confusion during which no man was wise enough 
'^ to see how the law ought to stand. It wanted a great deal 
^^ of discussion, and when that had occurred often enough, 
'^ the law got settled on a reasonable and satisfactory footing, 
'^ and has remained so ever since. The same thing would be 
'^ done under any good system of reporting.^' 

This, if I may be permitted to say so, appears to me far 
too favorable an account of the results of Law Reporting. 
No one, of course, can doubt that there are moments at 
which it is wise for the Legislature to hold its hand, and 
subjects which are unripe for legislation ; but if the above 
remarks are intended to describe what Law Reporters and 
the decisions which they report have done or can do for 
this country, I would venture to submit that the analogy 
of the English instance is applicable only in a very limited 
degree. We are dealing not with a new and strange topic 
but with the exposition of a customary law based on written 
Texts of immemorial antiquity : so far from ^^ no man being 
wise enough to know how the law ought to stand,'' every 
Hindu in the Empire has a clear opinion of how, as regards 
himself, he wishes the law to be interpreted. The '^ some 
years of controversy and confusion" during which the 
conflicting decisions are described as shaping themselves 
into law, represent at least a century, during which a large 
portion of the rights of the Hindus have been allowed to 
remain the plaything of conflicting tribunals; and the 
'^ controversy and confusion" which beset many of their 
rights are just as far from any satisfactory close as ever. 

The remedy lies, I believe, not in improved systems of 
Law Reporting, but in some machinery, more powerful 
than the Government at present possesses, for legislating 

11 
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on subjects which have been fully discussed, as to which all 
that is ever likely to be known has long been within our 
reach, and which give rise to diflSculty, not from their 
novelty and the consequent inexperience of society about 
them, but from the obscurity of some primitive text or the 
absence of clearly established custom. 

The '^flexibility and adaptability'* of judicial decisions 
which Mr. Hobhouse contrasts favorably with the. rigidity 
of Statute Law, means, to my mind, very little more than 
that the unfortunate person whose rights are at stake is to 
depend on the interpretation which may happen to recom- 
mend itself to an individual Judge's mind — ^that important 
interests are to be left for a generation or two undeter- 
mined, and that, instead of law, clearly, definitely and 
authoritatively announced by the Legislature^ the country 
is to be satisfied with the hesitating, qualified and often 
indistinct utterances of the Courts. 

At present the results would seem to indicate that the 
existing machinery at the command of the Government is 
inadequate for the task of legislation on any important 
scale. The Legal Member is often beset by duties of a 
more immediately pressing nature than legislation. The 
cessation of the functions of the Indian Law Commissioners 
has deprived the Gk)vemment of its most important supply 
of new material for legislative measures. The High Courts 
have virtually dechned the task of assisting in the amend- 
ment of old laws or the preparation of new ; and the practice 
of circulating Bills to oflBicials for an expression of opinion 
is less valuable than it sounds owing to the fact that few 
of the officials in question have the leisure, inclination or 
skill to give material aid. A good Act can no more be 
produced by sending a Bill round for a number of officials 
to suggest improvements, than a fine picture would be pro- 
duced by publishing a rough sketch and inviting various 
artists each to contribute a touch. The best mode of 
strengthening the hands of the Legislative Department either 
here or in England, so as to enable it not only to keep pace 
with the requirements of current legislation but to extend 
gradually the advantages of codification to the whole area 
of civil life, seems to me one of the problems which the 
rulers of India will have at no distant date to solve. At 
whatever cost they solve it, the gain, from an economical 
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point of view, could, I think, scarcely fail to be well worth 
the cost of the change. 

In the next place. Codification of the Hindu Law would, 
I am convinced, be generally popular. Some years experience 
of Indian Courts, and constant opportunities of intercourse 
with Hindu gentlemen and officials of every rank have im- 
pressed me with the belief that the universal feeling among 
the educated classes is dissatisfaction with the uncertainties 
now afEecting so many points of their law, and a desire to 
see these points settled one way or other by the effectual 
remedy of legislation. And it is most natural that this 
should be so. At present few Hindus are so fortunajiely 
circumstanced as to be exempt from the possibility of a law- 
suit, which, after dragging its length through the various 
Indian Courts, will ultimately, if the funds of both parties 
hold out, have to be decided at a ruinous expense before the 
Privy Council. 

* 

This is of course felt to be a serious grievance. Property 
loses half its charm when a man can never be sure whether 
it is his own or not and what are his rights and duties in 
respect of it, and when one of its most ordinary incidents is 
to expose him to hazardous and expensive litigation, of 
which, owing to the fundamental doubts which beset the 
law, no human being can foretell the result. How funda- 
mental these doubts are may sufficiently be indicated by the 
fact that that the question of the son's right in the father's 
self -acquired irremoveable property is still unsettled ; that 
the father's power over his ancestral moveable property is 
open to doubt ; that the Bengal and Madras High Courts, 
interpreting the same authorities, take contrary views of the 
Hindu co-parcener's power to dispose of his individual interest 
in the family estate and that the High Court of Bombay has 
at one time concurred on the point with that of Madras, at 
another with that of Bengal ; that the question of the extent 
of the fffcther's powers of alienation of ancestral property and 
the circumstances under which the sons can contest such alie- 
nations is beset with difficulties which the most recent deci- 
sion of the Privy Council has only tended to enhance ; that 
the law as to the circumstances under which the personal 
gains of a co-parcener become family property is still a moot 
point ; that the assent of kinsmen necessary to validate an 
adoption by a widow, after being defined one way by the 
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Madras High Court, has subsequently been settled another 
way by the Privy Council, and even now is not free from ob- 
scurity ; that the rule as to the validity of the adoption of an 
only son, after being sanctioned by all the principal modern 
commentators and upheld by all three High Courts for b^ 
period of upwards of thirty years, has been in modem 
times repudiated by a Calcutta Divisional Court, and 
that the position of all only sons whb have been adopted 
and of persons claiming through them is affected with the 
gravest doubt ; that the effect of unchastity on a widow's 
vested rights occupied the Bengal High Court a year or two 
ago for no less than five days discussion ; that the doctrine 
known as ^^ factum valet,'' an all-important principle in 
discussing the validity of past transactions, is quite differ- 
ently applied by the several High Courts ; that the right of 
the widow to alienate ancestral moveable property has been 
at one time affirmed, at another denied by the Courts ; that 
similar differences of opinion have existed as to whether 
property descended to a daughter from her father is Strid- 
hanam or not ; that a course of decision as to the law of mort- 
gage, followed by the High Court for twenty years, has re- 
cently been reversed by the Privy Council ; and, lastly, that 
the testamentary power, which is denounced in language of 
the utmost vehemence by so great an authority as Sir Thomas 
Strange ^^ as originating in corruption, ^ts establishment as 
yesterday violating their (the Hindus') most important insti- 
257 tutions as well as our own Charters,"* and 

which his son curtly describes as '^ either ille- 
gal or unnecessary," (a doctrine which the Sudder Courts on 
various occasions enforced,) has now come to be affirmed by 
the Courts as to every sort of self -acquired property, while 
the invalidity of a bequest of an individual interest in family 
property wa^s asserted only after a prolonged hesitation, 
which it took the High Court, if I remember right, upwards 
of a year to overcome. 

Uncertainties of this sort make themselves more and more 
acutely felt in proportion as Hindu Society advances from 
its primitive, uiilitigious, inexact, easy-going, un-selfasser- 
tive condition to the modernized, commercialized, speculative, 
contentious phase, to which its close contact with the nations of 
the West is urging it at a constantly accelerated rate. They 
occupy necessarily a more prominent place in men's thoughts 
in proportion as religious or moral precepts, which there 
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were few temptations to disregard, harden under the 
process of judicial decision into rigid rules of law from 
which every mode of escape is at once made use of. They 
embitter the family life of thousands, who know that any 
day they may find themselves forced into unnatural con- 
flict with brother, father or son : they encourage a class of 
legal speculators, who, "owing to the absence of a clear and 
reasonable law of champerty, drive a thriving trade on the 
ruin of respectable famihes : they form, surely, a substan- 
tive ground for the wish, which, so far as my experience goes, 
is universal among educated Hindus, for some legislative 
action which would enable each man to know with tolerable 
certainty what his legal position is. 

Lastly, codification, or something like it, is, it appears to 
me, a condition precedent to the process of gradual law- 
reform, which must, in one form or another, be going 
on in every healthy political body, and which most assuredly 
was going on among the Hindus when the English assumed 
the administration of the country. The process was at 
that time carried on by means of a rapid and unchecked 
growth of customary law. Wherever the ancient rules were 
found to be inconvenient as appKed to modem life. Society 
unhesitatingly abandoned them. Large portions of the 
primitive sacred codes became completely obsolete : still 
larger portions came to be regarded merely as religious 
precepts, which any one might violate whose conscience 
allowed him to do so. For instance, the rule as to consan- 
guinity in marriage and to what is termed an/' approved^' 
form of marriage, as laid down by Menu, is, I believe, 
totally disregarded by every class alike throughout the 
Presidency, and Brahmins, as a rule, marry within the 
prohibited degrees and by a strictly forbidden form. The 
result of this state of things was that, unconsciously, the 
community was constantly moulding the law into conformity 
to its tastes, habits and beliefs, in* fact, making it what 
they wished it to be. Sir H. Maine has pointed out how 
the effect of the English Administration and English 
Courts has been to arrest tlGs process and to give to Hindu 
Law a rigidity and binding operation which it never before 
possessed. The English Judge is bound to administer 
*' the Hindu Law,^' and this he does with a scrupulous 
fideUty, an exact knowledge and a rigid conscientiousness, 
which has elevated that law from the position of a venerable 
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traditionary custom which piety and right feeling enjoined, 
and to which it was usual, when not inconvenient, to con- 
form, into a precise rule for the ascertainment of which no 
amount of scholarly research and diligence can be too high 
a price and which once ascertained must be applied unhesitat- 
ingly to the facts of the case, with entire disregard of all 
other considerations. The process of unconscious modifi- 
cation has accordingly ceased : the growth of customary 
law has been summarily arrested, and the only way in 
which for the future the law can be amended and so 
brought into more complete accordance with the altered 
requirements of society, is by the deliberate action of the 
persons concerned, acting through the Legislature, and 
enacting in express terms the change which they consider 
desirable. But this action is almost impossible so long as the 
Hindus remain in uncertainty as to what new interpretation 
their law may next receive, and so long as pubUc attention 
is directed, not to deciding what the law, according to the 
general opinion of those best qualified to decide, ought to 
be, but what, according to the correct interpretation of 
various primitive texts or the analogy supplied by condi- 
tions of society as remote as that of the antediluvian world, it 
actually is, ^' judicial Legislation,^^ as it is seen in England, 
may have its advantages, but the form of it which we have 
in India, where it consists of compulsory reference to obso- 
lete texts and forgotten phases of society, unmodified by 
contemporaneous public opinion, is, I believe, almost 
the worst it* would be possible to contrive. Some 
recent instances will explain the grounds of my opinion. 
The rule followed by our Courts with respect to the 
testamentary power has varied from the absolute denial of 
any such power, as by the Sudr Court, Sir Thomas 
Strange and his son, to its absolute affirmation as to all 
property of which a man is sole owner, by the present 
High Court. That such a power is totally alien to the 
general spirit of the Hindu Law and inconsistent with 
its general provisions would be sufficiently obvious, even 
if this inconsistency have not been insisted upon in language 
of vehement seriousness by all* the greatest authorities on 
the subject. Nevertheless the cfcange has come about. No 
single Hindu, so far as I am aware, has ever been consulted 
as to the advisability of the revolution : though of course the 
wishes of individuals have been indicated by the fact of 
wills being made : certainly there has been no general. 
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deliberate and well-considered expression of opinion on 
the part of Hindus. What may be the effect of such a 
power on their domestic life and the structure of the 
Hindu family — ^with what limitations and subject to what 
restrictions it would be advisable to concede so startling 
an innovation — ^what formalities should be prescribed to 
secure this dangerous power from the frauds which so 
especially beset it — ^these and such like considerations have 
never, it appears, occupied anybody^s attention, certainly 
have not occupied and could not with propriety have occu- 
pied the attention of the Tribunals by whose course of deci- 
sion the Law has reached its present stage. The result is 
that in large portions of the Empire and in the whole of 
the Madras Presidency, except the capital city, there 
is established a testamentary power, more absolute and 
extensive than it is even in countries where it has been 
longest known and most boldly employed,* and that this 
power has been established without any of those safeguards 
against fraud, in the way of formalities of execution, which 
the exercise of testamentary power so especially needs and 
with which every civilized nation has invariably taken good 
care to surround it. In other words our Courts have con- 
ferred on the Hindus a power which many good authorities 
think that they ought not to possess at all, — which every 
one agrees they ought not to possess without restrictions 
and Umitations, and they have given it without one of the 
precautions which, by universal consent, are considered 
necessary for its safe employment. This is the outcome 
of that '^ judicial legislation^^ with which its advocates are 
so much in love for its '^ flexibiUty and adaptability^^ as 
opposed to the inconvenient fixedness of a statutory 
enactment. 

Another striking instance of the inconvenience of the 
present system of leaving the Courts without express law 
for their guidance and so obliging them to legislate, has 
been afforded by a recent decision of the Judicial Committee 



* A case recently occurred in which a wealthy Hindu, in mi^iculo 
mortis, devised his entire landed estate to a charity to the disherison 
of his natural heirs. This he could do as there is nothing corres- 
ponding to the law of Mortmain; again there is no rule against 
perpetuities, or as to the nature of the estate which a Hindu may 
create by will except such as may be inferred from the analogy of 
gifts. 
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of the Privy Council as to the authorization of kinsmen 
necessary to validate an adoption by a widow who has not 
been expressly authorized by her husband to adopt. That 
there may be such an authorization of kinsmen in the 
absence of the husband^s authorization has, after prolonged 
discussion, been affirmed as the law of this Presidency ; 
the moot question was as to what kinsmen must assent in 
order to give the necessary validation. As to this point 
no written text exists ; nor is there any customary law on 
the subject sufficiently distinct, general and well-recog- 
nized to indicate the proper rule. The Courts had accord- 
ingly to do the best they could to manufacture their bricks 
with straw fetched far a-fleld. The case came before a 
Judge* of great research, diligence and acunien, and he 
considered that the best clue to follow for the solution of 
the difficulty was the analogy of the primitive custom, of 
which adoption is supposed to be the substitute. In some 
remote period there existed the practice of a Hindu raising 
up offspring on the widow of his deceased childless kinsman. 
As only one kinsman could perform this pious duty for his 
departed relation, and as his proximity in relationship to 
the deceased could not of course affect the practical result 
achieved, the Judge proceeded to infer that the assent of 
one kinsman was sufficient to validate an adoption, and 
'that proximity of this one kinsman to the deceased in 
respect to rights of property was wholly beside the question 
of the efficacy of his consent. Accordingly, had this expo- 
sition of the law continued in force, the consent of any one 
Sapinda (and Sapindas include the great-great-great -great 
grandsons of a man in the descending Hne, and his great-great- 
great-great grandfather in the ascending line) would have 
been sufficient to enable any childless widow, who was so in- 
clined, to divert the entire course of inheritance in her hus- 
band^s family and displace all the nearer kinsmen in favor of 
some collateral relation whose connection with the family 
might be of the remotest order. This would be a state of 
things, it is obvious, practically subversive of the very struc- 
ture of the Hindu family, and repugnant to every feeling and 
custom of the nation as to the position which the widow ought 
to occupy in the family. The doctrine was viewed, so far as 
my information goes, with positive consternation by the 
Hindus themselves j the High Court of Travancore shared 
tne feeling, and laid down a contrary exposition of the law; 
and the Privy Council ultimately followed the Travancore 
High Court in refusing to be guided by the proposed 
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analogy and in declaring that the consent in question 
must, in an undivided family, be the consent of the Sapindas, 
either given directly, or through the manager to whom 
tfeey have committed the regulation of the family affairs. 

This ruling will undoubtedly be hailed with delight 
by the Hindus, and the law is so far left on a satisfac- 
tory footing. But suppose that the parties had not been 
sufficiently wealthy to appeal, or suppose that the Committee 
had thought, with the Indian Judge, that the safest guide, 
in the absence of direct law, was the analogy of primitive 
custom, the result would have been that a law, odious in 
the last degree to the Hindus, ruinous, as they consider, 
to their family life, endangering the continuity of their 
principal social structure, would have been judicially 
enacted without one of them having been consulted as to 
his wishes on the subject, without the least calculation of 
its effects on contemporaneous society, (for these are con- 
siderations which a Judge is bound to disregard) but with 
a reference to custom and practices as remote from the 
modem Hindu^s life as the observances of the ancient 
subjects of Queen Boadicea are from those of modern 
Englishmen. 

Can any one seriously contend that '^ judicial legislation^^ 
of this order is preferable to the deliberate, well-weighed, 
well-informed action of thfe Legislature, grounded solely 
on consideration of the public welfare, guided by the 
wishes and opinions of the best-educated, most thoughtful 
and most intelligent among those whose interests are in 
question ? 

Legislation of this order is certainly obtainable. The 
causes, which render its attainment so difficult in England, 
hardly operate in India, and if only the available means 
were properly employed, I beKeve that the whole law of 
the country might in a comparatively short period 
be exhibited in a form which would make its admi- 
nistration a matter of comparative ease and its improve- 
ment by means of enUghtened public opinion not so* 
extremely remote a possibility as it seems at present to be. 
As matters now stand the Hindus are at a dead-lock with 
regard to the amendment of their law. Great attention, 
great labour, great expense, no inconsiderable learning are 

• I • 

lU 
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devoted to ascertaining and defining what that law is : but 
the really important and interesting question for the native 
is, what, with a view to the altered conditions of society, 
the growth of commercial enterprise, the spread of educa- 
tion, the formation of a thousand new industries and 
habits, it ought for the future to be. No Hindu is so 
fanatically conservative as to wish his national practices to 
be fast bound for ever in an iron mould ; every man of the 
least education and intelUgence knows how bootless any 
such wish must be : the law which did, and probably did 
very well, for the race in its primitive, pastoral infancy, 
cannot, except with great extensions and adaptations, be 
made to suit the requirements of the same race in its eager, 
commercial maturity. The shepherds chatting in a rustic 
row, with nothing but their sheep and silly loves and 
equally silly hates to employ their thoughts, for whom 
Menu prescribed sacred formalities and simple rules of 
social and domestic usage, have been replaced by a crowd 
of active, eager, keen, speculative beings, who have shaken 
ofE many of their old traditions with a hardihood, at which 
European conservatism would stand aghast, and who have 
a right to look to their European rulers for help and 
guidance in the new paths which are opening before them. 
Many of the Hindu usages are meaningless except with 
reference to causes which have ceased to operate, and are 
felt by the Hindus themselves to need reforming : some 
are simply foolish, some cruel and detestable. The cohort 
of dancing women, dedicated from infancy to a life of 
infamy, in the service of every Pagoda, is a national 
disgrace, and certainly can have formed no part of that 
sweet, pure, spiritual creed of which we get glimpses in 
the primitive Aryan literature ; the dooming of little girls 
of seven or eight to a life of widowhood for little boys to 
whom probably they had never spoken, is one of those 
monstrous outgrowths of pedantry and fanaticism, only a 
shade less ghastly than Suttee, which humanity and com- 
mon sense aUke condemn. Again, what sense is there in 
forbidding the adoption of a parentless child, the most 
natural and proper object of adoption ? why should a sister be 
postponed in the matter of inheritance to the very fag end 
of relatives ? why should the son of a great grandson be on 
a totally different footing from his father? These and like 
questions require attention ; they occupy the thoughts of 
intelligent Hindus; and, while preserving to the utmost the 
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wholesome rule of non-interference with national usages, 
we ought, I submit, to ofEeap the Hindus every faciUty for 
reforming them for themselves, to invite them to discuss 
the expediency^ of their law, and to familiarize them with 
the idea of the deliberate improvement of that law in 
particulars in which it has come to lag behind the civiliza- 
tion of the Age. One step towards this wholesome state 
of things is to get the law into a form in which each frag- 
ment of it can be accurately scanned, its bearing on the 
rest easily ascertained and which shall exempt us for the 
future from the bootless task of groping about in the dust 
and gloom of departed epochs for hints and analogies to 
guide us in framing the lives of living men. 

Madras, ") H, S. 0. 

lOthNov. 1876. J 
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CORRIGENDA. 

* 

Page 6, Section 2, note, lines 7, 8 and 9 from the top of the page 

for '' Such persons are therefore not excluded 
from and therefore necessarily governed by 
the provisions of the Act" r^ad " Such per- 
sons are therefore not excluded from the 
provisions of the Act, and are necessarily 
governed thereby." 
9, Sub-section (3) note (a) f<yr " Ch. IX" read 

*' Oh. vm." 

18, insert "be" between "ordinarily" and "liable" 

in the last line. 
62, Illustration (c) insert "her" between "to" and 

. "daughter." 
89, for "adultress" read " adulteress/' 
92, dele " not" and add note " see Act 21 of 1866, 
8. 4, poet page 55." 
„ „ „ 111, in side-note for '*1 BiihL, 63" read " 1 W. 

and B., 63." 
124, Illustration. In last line for " the Act of B." 

read " the act of B." 
148a, sub-section (a) in the side-note for " 5 W., 

28" read " 5 Wy., 28." 

148(6) /or "to have lent" read "to have been lent." 

150, in note, line 6 from the bottom of the page 

read Hunooman Persaud Panday v. Mt. 

Babooee Munraj Koonweree. 

„ 77, „ 151, in note, line 22 from the top of the page 

read Hunooman Persaud Panday v. Mt. 
Babooee Munraj Koonweree. 
„ 84, „ 163, in note, line 10 from the top of the page for 

" L. R., 1 L A., 241" read " L. R., 2 I. A., 
241 ; s. c, I I. L. R., (M.), 1." 
„ „ „ „ in same line of the note for " 7 M., 397" read 

" 7 M., 395." 
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COBBIGENDA. 



Page 89i Section 181, the side-note for this Section has been 

wrongly printed against Section 182. 
102> „ 200, in note, line 8 from the top of the page read 

" Oh. IV* /or " Ch. V." 
109, „ 225, in note, dele " 55th in the list appended to 

this Chapter." 
135, „ 306, in side-note for ''where a adoption" read 

'' where an adoption." 
138, „ 319, for " Section 8" read " Section 9." 

140, „ 328, in the note, line 8 from the bottom of the 

page insert "property" between "family" 
and '* instead." 

141, „ 329, in side-note for " widow" read " widows." 
150, „ 357, line 5 from the top of the page insert "of" 

between "failure" and " all." 
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Page 48, Section 133, to right side-note add " Nort., 647." 
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(wW " 7 M. 25." 

to the last paragraph add 

"s. c, 1 1. L. R., (M.), I. 
add " 14 B. L. R.,''408 ; s. c, 

23 W. R., 187, contra 1 I. 

L. R., (A.), 240. 



A DIGEST OF HINDU LAW. 



PRELIMINABY. 

11 Chapters in 1- This Digest is divided into 11 
the Digest. Chapters, viz. : 

1. Persons to whom the Hindu Law applies. 

2. The Joint Family. 
(3^- The Nature of Property. 

4. Marriage, and Rights of Wife and Widow. 

5. Alienation. 

6. Inheritance. 

7. Adoption. 

8. Partition and Impartible Estates. 

9. Reunion. 

10. Religious Institutions. 

11. Trusts. 



CHAPTER I. 

PERSONS TO WHOM THE HINDU LAW APPLIES. 

2. The Hindu Law applies to all Hindus. But 

Exception of j* ^^^^ .^^* «^^ct any person (1) who 

i^to ^^ ^^ subject to a local or personal 

ouBoms j^^ modifying the general Hindu 
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Law, so far as such local or personal law differs 
from the general law ; or (2) who is governed by 
a special custom/*^ such as is ordinarily recognized 
in the Courts, so far as such custom differs from 

the general law ; or (3) who has 
r^celo?:To- ceasel to profess the Hindu religion 
reUgion^^ ^^^^ ^ud has elected to follow the usages 

of some other race or sect, when the 
question is between him and other persons who have 
similarly ceased to profess the Hindu religion and 
elected to follow the usages of some other race or 
sect/^^ 

[(a) The Madras Civil Courta' Act, 1873, s. 16, provides that where 
it is necessary for any Court under that Act to decide any question 
regarding succession, inheritance, marriage or caste, or any religious 
usage or institution 

(i) the Muhammadan Law where the parties are Muhammadans, 
(ii) and the Hindu Law where the parties are Hindus, or 

(iii) any custom (if such there be) having the force of law and 
governing the parties or property concerned, ^ 

shall form the rule of decision, unless such law or custom has, by 
legislative enactment, been altered or abolished. 

These provisions are a re-enactment of those contained in Madras 
Regulation III of 1802, s. 16, cl. 1, and, so far as regards District 
MoonsifFs in cases of succession to landed property, of Begulation 
VI of 1816, s. 62. By* 21 Geo. Ill, c. 70, s. 17, it is ^ .j. - -g- 
enacted as to the jurisdiction of the Supreme Court ' * 

at Calcutta, trying suits against the inhabitants of that city, that 
'* their inheritance and succession to lands, rents and goods, and 
all matters of contract and dealing between party and party, shall be 
determined in the case of Mahomedans by the laws and usages of 
Mahomedans, and in the case of Gent^s by the laws and usages of 
GentfLs : and where only one of the parties shall be a Mahomedan or 
Gentii, by the laws and usages of the defendant." The same thing 
is enacted by 37 Geo. Ill, c. 142, s. 13, for the Courts of Madras and 
Bombay. 

The weight to be given to usage in cases of Hindu litigation is 
thus described by the Judicial Committee of the ♦iotlt t * a^ 
Privy Council* " The duty of an European Judge, ^ J^. i. a., wo. 
who is under the obligation to administer Hindu Xaw, is not so 
much to inquire whether a disputed doctrine is fairly deducible from 
the earliest authorities, as to ascertain whether it has been received 
by the particular school, which governs the district with which he 
has to deal, and has there been sanctioned by usage. For under the 
Hindu system of law clear proof of usage will outweigb the written 
text of the law." 
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In 3 M. 75, the Judges held that '' what the law requires before 
an alleged custom can receive the recognition of the Court and so 
acquire legal force, is satisfactory proof of a usage so long and 
invariably acted upon in practice, as to show that it has by common 
consent been submitted to, as the established governing rule of the 
particular family, class or district of country.** 

And in dealing with the same case in appeal,* the « 1 4 ^ j a 57/) 
Judicial Committee observed ** Their Lordships are • • •> 

fully sensible of the importance and justice of giving effect to 
long established usages existing in particular districts and families 
in Iiidia, but it is of the essence of special usages, modifying the 
ordinary law of succession, that they should be ancient and inva- 
riable ; and it is further essential that they should be established 
to be so by clear and unambiguous evidence. It is only by means 
of such evidence that the Courts can be assured of their existence, 
and that they possess the conditions of antiquity and certainty on 
which alone their legal title to recognition depends." 

Some practices, accordingly, though proved to be of long standing, 
have been refused recognition in the Courts as customs having the 
force of law. Thus in 7 M., 254, the Court in directing an inquiry 
as to a supposed custom legalizing an adoption by a Brahmin 01 his 
sister's son, observed that, 1st, "the evidence should be such as to 
prove the uniformity and continuity of the usage and the conviction 
of those following it that they were acting in accordance with law, 
and this conviction must be inferred from the evidence : 2nd, Evidence 
of acts of the kind, acquiescence in those acts, their publicity, 
decisions of Courts, or even of panchayats upholding such acts, the 
statements of experienced and competent persons of their belief 
that such acts were legal and valid will all be admissible ; but it is 
obvious that, although admissible, evidence of this latter kind will 
be of little weight if unsupported by actual examples of the usage 
asserted.** 

Upon the issue sent down the Judge found " that the custom has 
been found to be uniform because uninterrupted : that the custom 
goes back as far as 134 years, and that the publicity of the acts, the 
general acquiescence of the people in those acts and the opinions of 
those among the people who are acquainted with the Shastras that 
such adoptions are valid, all go to show a conviction among the 
people that they were acting in accordance with law.** 

The Court above, however, decided that the customary law had 
not been made out. " That there were many instances of property 
passing through transactions supposed to be valid adoptions there 
could DC,'* their Lordships said, " no doubt ; but we were all pf 
opinion that there was no evidence justifying the setting up of a 
rule of law opposed to all authorities, and specifically to the one 
declared by almost the only skilled witness examined in favor of the 
custom to be binding in the very district in which it was sought to 
enforce it. These allegations of special customs have arisen from 
mixing the practices of people not subject to the Hindu Law at all 
with the system of law binding those who are subject to the Hindu 
Law. In the case of adoptions this has been the more conspicuous 
from the assumption, originally based upon no solid foundation 
whatever, that the " son given'* is the only son known to the present 
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age. In the case of Brahmins it is impossible in any case to believe 
in the existence of a customary law of which no trace appears in any 
written authority of the place to which they belong. These autho- 
rities themselves are as much the record of customary law as of the 
written texts of the Shastras, and we are quite satisfied that no such 
rule of customary law exists." 

In like manner in 1 M., 425, the question was as to a custom sanc- 
tioning an adoption by a Brahmin of his sister's son. The Judge 
observed, '' this is an attempt to set up a supposed custom, which 
has never received the sanction of judicial authority, against the 
language of the greatest authorities. We are strongly of opinion 
that such customs cannot, even if proved to exist, operate in a Court 
of justice, bound to administer law. More peculiarly is it the duty 
of the Court to uphold a positive prohibition of the law, when that 
prohibition is itself a logical deduction from the nature of the sub- 
ject to which it applies." The doctrine, however, as thus expressed, 
would appear somewhat too stringent for general enforcement in 
this country, where the most positive prohibitions of the positive law . 
have been in numerous instances overridden by custom, e. g., the 
prohibitions a^s to consanguinity in marriage. 

The mere fact that the members of a single family have acted 
in a particular way is insufficient to establish the existence of a 
custom which would exempt that family from the general law to 
which it is subject. Thus in 3 M., 61, a suit was brought by 
a son against his father, 1st defendant, for partition of family 
property : the 1st defendant pleaded that the common ances- 
tor, the Ist defendant's grandfather, was an European, who had 
five illegitimate children by two native women, that the pro- 
perty in question had been devised by the grandfather by will, 
and subsequently by other members of the family by will, that 
a custom in the family of bequeathing was established, and 
that the plaintiff would be entitled only to what 1st defendant 
might leave him by will. It was conceded that the Hindu 
Law applied to the family, and the Court held that it was not " pos- 
sible for a customary law, antagonistic to the general law, to be 
established by evidence of the tkcts of a single family, confessedly 
subject to that general law " that no evidence of the acts or opinions 
of three generations " could establish what would not be a law, but 
an anomaly:" that as the family followed the Hindu « oitr 50 
Law they were not at liberty to reject any part of it, ** * 

and that the law of partition accordingly applied.* 

" Where a custom is proved to exist it supersedes the general 
law, which, however, still regulates all beyond the custom." Thus a 
family, following a custom of impartibility and pri- 
mogeniture, will be governed bythe general law in * 12 M. I. A-, 523. 
2l\ matters to which the custom does not extend.* 

{h) In Abraham v. Abraham* the effect of the ♦ 9 m t a 195 
conversion of a Hindu to Christianity upon his legal ' 

status was discussed. In that case the parties were Hindu Christians, 
whose ancestors for some generations had embraced Christianity, and 
the question was whether two brothers formed an undivided family 
in the sense which those words bear in Hindu Law with reference 
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to the acquisition, improvement, enjoyment, disposition and devolu- 
tion of property. 



(( 



Considering the case, then,'* their Lordships said, ** with reference 
to parcenership, what is the position of a member of a Hindu family 
who has become a convert to Christianity ? He becomes, as their 
Lordships apprehend, at once severed from the family and regarded 
by them as an outcast. The tie which bound the family together is, 
so far as he is concerned, not only loosened, but dissolved. The 
obligations consequent upon and connected with the tie must, as it 
seems to their Lordships, be dissolved with it. Parcenership may 
be put an end to by a severance effected by partition ; it must, as 
their Lordships think, equally be put an end to by severance which 
the Hindu Law recognizes and creates. Their Lordships, therefore, 
are of opinion that upon the conversion of a Hindu to Christianity 
the Hindu Law ceases to have any continuing obligatory force upon 
the converfc. JEe may renounce the old law by which he was bound, 
as he has renounced his old religion, or, if he thinks fit, he may jibide 
by the old law, notwithstanding he has renounced the old religion. 



" Such, then, being the state of the case, so far as the Hindu Law 
is concerned, we must next consider whether there is any other law 
which determines the rights over the property of a Hindu becoming 
a convert to Christianity. The Lex Loci Act clearly does not apply, 
the parties having ceased to be Hindu in religion ; and looking to 
the Eegulations, their Lordships think that so far as they prescribe 
thai the Hindu Law shall be applied to Hindus and the Mahomedan 
Law to Mahomedans, they must be understood to refer to Hindus 
and Mahomedans not by birth merely but by religion also. They 
think, therefore, that this case fell to be decided according to the 
Regulation which prescribes that the decision shall be according to 
et^uity and good conscience. Applying, then, this rule to the deci- 
sion of the case, it seems to their Lordships that the course which 
appears to have beeji pursued in India in these cases, and to have 
been adopted in the present case o£ referring the decision to the 
usages of the class to which the convert may have attached himself, 
and of the family to which he may have belonged, has been most 
consonant both to equity and good conscience. The profession of 
Christianity releases the convert from the trammels of the 
Hindu Law, but it does not of necessity involve any change of 
the rights or relations of the convert in matters with which 
Christianity has no concern, such as his rights and, interests 
in, and his powers over, property. The convert, though not 
bound as to such matters, either by the Hindu Law or by 
any other positive law, may by his course of conduct after his 
conversion have shown by what law he intended to be governed 
as to these matters. He may have done so, either by attaching 
himself to a class which as to these matters has adopted and acted 
upon some particular law, or by having himself observed some 
family usage or custom ; and nothing can surely be more just 
than that the rights and interests in his property and his powers 
over it, should be governed by the law which he has adopted or tho 
rules which he has observed." 
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This liberty on the part of one who abjures the Hindu religion 
either to abandon or retain the Hindu Law as his personal law exists, 
of CQurse, only in those matters which are not expressly provided 
for by Legislation. For instance, Section 331 of the Indian Succession 
Act excludes ** Hindus" from the operation of the Act. This has been 
held* to mean Hindus by religion, and not Hindus ♦ 7 tlt ioi 
converted to Christianity. Such persons are there- '» 

fore not excluded from and therefore necessarily governed by the 
provisions of the Act.] 

3. A person migrating to a foreign district does 
not lose the benefit of the laws of his g g^^j^ ^^^ 
native district provided that he ad- 2 m. i.* a., 132. 
heres to its customs and usages. 

4. The Court may presume that, where a family 
migrates from one district to another, 

it carries its law and customs with it,^ l^c!^h\' ^?' 

_ , _ ' 1 12 M. I. A., 81. 

and continues to observe them.t 

5. The Court may infer from the religious cere- 
monies and usages of a family which 

has migrated, that it has abandoned 2 ^uth.,^i97^^' 
its original law and customs and i|^*s*'d^^43 
adopted those of the district to which 
it has migrated. 

[In 4M. I. A., 259 the question was as to the right of a family, resi- 
dent in a part of Bengal where the Daya Bhaga Law prevailed, to 
follow the Mitakshara rule of descent. The Committee found that 
the Plaintiff had failed to prove the use in his family of the rules 
of the Mitakshara.] 

6. No right or property of a Hindu is forfeited 
nor is any right of inheritance in any way impaired 
or affected by reason of his or her renouncing or 
being excluded from the communion of any religion 
or being deprived of caste. 

[This Section is grounded on Act XXI of 1850 : " Whereas it is 
enacted by Section 9 of Regulation VII of 1832 of the Bengal Code 
that whenever in any civil suit the parties to such suit may be of 
different persuasions, when one party shall be of the Hindu and the 
other of the Mahomedan persuasion ; or where one or more of the 
parties to the suit shall not be either of the Mahomedan or Hindu 
persuasions ; the laws of those religions shall not be permitted to 
operate to deprive such party or parties of any property to which, 
but for the operation of sucn laws, they would have been entitled : 
and whereas it will be beneficial to extend the principle of that 
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enactment throughout the territories subject to the Government 
of the East India Company, It is enacted as follows ; 

1. So much of any law or usage now in force within the territories 
subject to the Government of the East India Company, as inflicts on 
any person forfeiture of rights or property, or may be held in any 
way to impair or affect any right of inheritance, by reason of his or 
her renouncing, or having been excluded from the communion of 
any religion, or being deprived of caste, shall cease to be enforced as 
law in the Courts of the East India Company, and in the Courts 
established by Boyal Charter within the said territories.** 

Conflicting opinions have been held as to the construction of this 
Act. The Bengal Sudr Court construed it so as to make ** depriva- 
tion of caste** mean ** deprivation of caste by reason of excommuni- 
cation from religion ;*'* Sir L. Peel and Sir B. ^ 
Peacock, and apparently Sir C. Scotland,t held the . ?^«'» f??* 
Act to refer to deprivation of caste on whatever '* 

grounds.] 

Castes. 

7. There are four classes of Hindus : 1st, the 
Brahmins ; 2nd, the Khatris ; 3rd, the Vaisyas ; 
4th, the Soodras. The first three are termed regene- 
rate or twice bom classes : the latter the servile 
class. 

The Khatri class still exists as one 
of the regenerate classes. It is re- 7 m. i. a., 47. 
cognized as such throughout India. 

[In this case it was contended that the Khatri and Vaisya class had 
ceased to exist and were sunk in the Soodra class and that there were 
only two classes Brahmin and Soodra. Their Lordships held against 
this view and ruled that the illegitimate child of Khatri could not 
succeed to his father's estate, whereas the illegitimate child of a 
Soodra could.] 



CHAPTER II. 
THE JOINT FAMILY. 

8t A Joint Hindu Family consists of all the 
-, . , persons lineally descended through 

Persons of whom *■ ^ n *^ . ^ 

the Joint FamUy males iTom a common ancestor, pro- 
oonsists. vided that neither they nor those, 

through whom they claim as descendants of the 
common ancestor, have separated from the family, 
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by partition, by adoption into the family of one 
who is not a co-parcener, or, in the ^ ^^ 
case of females, by marriage into ano- 
ther family."*^ 

The members of a Joint Family are termed 
co-parceners. 

The process by which a Joint Family ceases to be 
joint, or by which one or more members cease to be 
co-parceners, is termed partition. 

9t In deciding whether a family is joint or 
divided and whether a person is or is not a member 
of a Joint Family, the following rules may be 
observed. 

(1.) The normal condition of a ..oibrr a «oq 
Hindu Family is joint.* 

(2.) The law presumes joint 
tenancy as the primary state of every * |t^'225f ' ^^' 
Hindu Family,"*^ 

and throws the burthen of proving 
that a family has ceased to be joint on ^ ^- ^- ^-^ ^• 
the person asserting it. 

(3.) This presumption must, in order to establish 

the fact of a family not being joint, 
fa^r Tf^*^wlom ^^ ^ict by evidcnco sufficient to justify 
tST ^ ^^ ^^^^^' ^^ inference that partition has at some 

time or other taken place. ^*>^ 

[(a) As to what constitutes partition and the evidence necessary to 
estoblish it, see Oh. IX.] 

(4.) The ordinary incidents of a Joint Family are 
Ordinary inci- commcnsality, a common family fund, 
dents of Joint Fa- a commou manager, a common resi- 
"^^* dence, common religious rites, common 

family ceremonies. The presence or absence of these 
incidents must be taken into account in deciding 
whether a family is joint or not. 
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(5.) The facts to which the Court will ordinarily 

look as indicating a state of division 

of di?iJi^^*^**^^^ ^^® (^) separate performance of reli- 
gious rites and family ceremonies ; (6) 
separate messing and residence ; (c) independant busi- 
ness transactions especially such as are inconsistent 
with a state of joint interest, as, e. g.^ loans, sales 
and other contracts between members, or suits against 
one another ; {d) separate records of ownership, as 
where one person's name is entered in a Revenue 
Registry without any reference to the other members ; 
{e) separate suits in which one member of the family 
has been concerned without any reference to the 
others ; (/) the opinion of the neighbourhood as indi- 
cated by separate payments of village or 
other dues to members of the family.* * ^*'' ^^"^• 

The Court must consider these and other facts 
of a like nature and any fact offered in explanation 
of them, and decide whether, on the whole, they are 
sufficient evidence of an agreement, express or implied, 
between the members to be separate in estate ; and 
if it find that there is evidence of such an agreement, 
it will decide that the family is divided/^^ 

Ulustraiiona, 

(a.) A family is shown to have been at one time joint ; some 
members are found to be in possession of a certain portion of the 
family property ; the Question in such a case may be whether they 
accepted such portion oy way of their share on partition, or whether 
it was in lieu of periodical payments by the head of the family in 
respect of their undivided share of the joint estate, m-f.-o i t a 21 
K the facts support the latter view, the possessors * *' '-^j • 
of the portion will still be co-parceners.* 

(Jb.) One member is shown to have purchased with his self* 
acquired funds the self -acquired property of ♦*, « t\ # la^n 
another member ; this is not inconsistent with a ^'^2 * 
state of union.* 

(c.) The different members of a family are shown to have dealt 
with particular shares of the proceeds of the family property, or to 
have collected rents or profits irom different parts « g ^ j a qr 
of the family estate ; this is not inconsistent with ^ Suth., 4^1. * 
a state of union.* 

2 
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({?.) Some members of a family, enjoying separately portions of 
the ancestral estate, agree to pay to another member money spent 
by him out o£ his self -acquired funds upon a por- *i-^ g^j^ 
tion of the ancestral estate; such an agreement *' 

is not inconsistent with a state of union.* 

(e.) One member's name is entered in the Collector's Registry 
as owner of the estate ; this may be explained by the fact that he 
was Manager, and that it was not necessary for the 
purposes of the Registry to enter the name of * H M. I, A., 237. 
more than one of the owners of the estate.* 

(/.) One member of a family is Compelled to defray a debt due 
by the family : he sues the other members ^<^'' * jr rt 189 
contribution ; this is not inconsistent with a state ^^^-t J-w. 
of union.* 

[(1) Further information as to the ascertainment of the status of 
families will be found in the Chapters on The Nature of Property, 
and Partition. 

Sir T. Strange points out the great difficulty of deciding this 
question in many cases. " A family," he says, " may be separated 
as to residence, meals and ceremonies so as to seem, ^ven to their 
neighbours, as well as to others, to be divided, without being so ; 
remaining, in truth, united in interest. As on the other hand, 
having parted property, they may have become legally divided by a 
severance in their worldly concerns, and yet, continuing to live and 
eat together, performing also in common their solemn and accustom- 
ed rites, they will appear to be still united, though, in ♦ g^r 225 
realityand to legal purposes, they are no longer so.'**] *' 

Eights of Co-parceners. 

10. The co-parceners have a joint undivided 
interest in the ancestral propierty^^ of 
the family, each to the extent of his ^ ^*' ^^ 
own share.^ 

[li) As to what is ancestral property see the following Chapter. 

It is not clear that the interest of the co-parcener is restricted to 
ancestral property. In 7 M., 32, Innes, J. suggests that the true view, 
on the authorities, is that by birth a son a,cquires an inchoate interest 
in whatever property at that time belongs to his father, whether self- 
acquired or ancestral: and in 6 M., 110, it is said to be an un- 
determined point whether sons on birth do or do not acquire an 
inchoate intwest in the father's self-acquired immoveable property. 
The tendency of recent decisions is to free self -acquired property 
from all family obligations, and it is certain that, whatever inchoate 
rights in the father's self -acquired property the sons may have, the 
father has the power of effectually defeating them.] 
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11. The rights of every co-parcener arise oh con- 

ception.* Ifaco-parce- ^^^ ^^^ 

col«uSn2» «ri»e! ^^^ ^^ ^ male he becomes b. a. 43 & 46 
&^t8 of male entitled on conception to ' "*' ^^^' 

an undivided interest m the ancestral 
property corresponding to the fraction of the ancestral 
property, to which, if partition took place, he would 
be entitled. This undivided interest can be ascer- 
tained and allotted to him as his separate property, 
subject to the rules which govern partition : or it 
can be aUenated by him, subject to the rules which 
govern alienation : but, if not so separated or alien- 
ated,-^^ it becomes at his death divisible, like the 
rest of the ancestral property, among the surviving 
co-parceners, the sons, grandsons or great-grandsons 
of the deceased in each case representing him. 

Hlvstration, 

A son, whose father is alienating the ancestral property, is not 
entitled to a decree declaring him (the son) entitled to the whole of 
the ancestral property on his father's death. The father has daring 
his Hfe-time the right of alienating his own undivided interest: 
aU that the son could be entitled to would* be a 
decree declaring him entitled to his own undivided * 4 M., 62. 
share in the ancestral property.'* 

[(1) The Madras High Court has held (2 M., 416 ; 5 M., 166) that 
a co-parcener can alienate his undivided interest inter vivos ; and 
also (8 M., 6) that he cannot dispose of his undivided interest by 
will. There may be doubt as to the effect of an alienation of an 
undivided interest, which is not carried into effect during the life- 
time of the co-parcener : would the alienee in such a case be entitled 
to enforce the ascertainment, separation and allotment to himself of 
the alienor's interest P or would the alienation, not having been 
carried out during the alienor's life-time, be considered as having 
become abortive on the expiry of his life-interest P In S. A. 221 of 
1876, a co-parcener's undivided interest had been attached, the attach- 
ment was deemed to have become abortive on his death.] 

12. If a co-parcener be a female she becomes 

entitled on conception to maintenance 
m5?^^* partner!' ^t the family expense, and to have a 

proper sum expended on her marriage : 
she has also certain rights of inheritance,^^' contin- 
gent on the absence of nearer heirs. 

[(1) As to these see Chapter VI.] 
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The Manager. 

13. The affaits of a joint family are managed 
l^y one of the co-parceners, who is termed the Mana- 
ger. The manager is ordinarily the eldest male 
member of the family, but this is not a matter of 
course. His appointment depends on ^ 

the pleasure ofthe other co-parceners.^ ° " 

14. A manager is not removeable at the will of 
the other co-parceners simply on the ground that 
some other co-parcener would perform the duty 
better :^ but he may be removed 

on the ground of prodigality ,-t or of f 2 m^ d.^. 
malversation ; or mental incapacity ; ^ f Mai^'244 
or conviction of an offence rendering 
it in the opinion of the Court improper for him 
to .continue manager.J 

15. The powers of the manager in selling or 
charging the ancestral estate are considered in 
Chapter V, Alienation. 

16. The manager is not ordinarily to be deemed 
a trustee or agent for such of the co-parceners as 
have attained majority. The co-parceners are deemed 
to be managing the property and the manager is only 
their mouthpiece : he is chosen and may on due 
grounds be dismissed by them, and they must be taken 
to authorize and participate in his acts 

in the management of the ancestral * ||^q'j*^* 
property, so far that they cannot sub- ' *' 

sequently call him to account for it.* 

17. But special circumstances may have the 
effect of rendering the manager a trustee or 
agent for the adult co-parceners, ''^ and * 3^ q 1 
entitling them to call for an account. 

Illtistration. 
The members of a joint family agree that the accounts of a bank- 
ing business carried on by them shall be kept on the understand- 
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ing that the profits shall be divided among the members iu certain 
proportions and the expenses of each member be credited and 
charged in his name. This arrangement, without 
necessarily constituting partition, would entitle * 3 B. O., 1. 
each co-parcener to an account.'* 

18. The manager is ordinarily to be deemed a 
trustee for the minor co-parceners and is liable to 
account to them when the trusteeship 

A J. i.1, 4.- 1. * 9 Suth., 483. 

ceases,* or at any other time when a 
trustee would orcQnarily liable to account. 

19. The manager may sue on behalf of the 
family :* and may generally bind the • ^ g^^ j^ ^^^ 
co-parceners by his acts in the manage- iseo, irs. 
ment of the family aflfairs.* 

Duties of Father and Child. 

20. The father may moderately 
correct the child. ^*^» ^• 

21. The father may not sell the child, either in 
adoption or otherwise, on account of 

family distress or for any other reason. 

22. The father is bound to main- 
tain the child, whether legitimate or ^^^-^ ^7. 
illegitimate. 

23* A. son is eventually liable to ^^ 
the duty of maintaining his parents. 

24* Where no property has come to a man by 
inheritance, he is bound to maintain only his 

(a) aged parents, 

(6) wife, 

(c) minor children.^ * 6 m., im. 

Duties of Brother and Sister. 

25t A brother in possession of family property or 
to whom family property has come on partition is 
liable to maintain lus unmarried sister.* ♦ 5 m., 377. 
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[The old law was that the brothers were bound in effecting parti- 
tion to contribute each such a portion as would give each sister 
one-fourth of the share of each brother in the ancestral property. 
This right of the sister to a share has now been 
attenuated into a right to maintenance, but the * See 5 M., 383. 
brothers are still liable to contribute rateably to it.*] 

26» Half brothers are equally liable to contri- 
bute to the maintenance of sisters as , 5 m 304 
brothers of the whole blood.* 

Duties of Guardian and Ward. 



The Court of Wards. 

27* The Members of the Board of Revisnue con- 
stitute a Court of Wards for the management of 
property charged with direct payment of rents or 
revenue to Government, which descends by inheri- 
tance to persons disqualified by mino- 
rity, sex or natural infirmity from tak- * ^'. J& 3.^^ 
ing charge of it on their own behalf.* 

28- Id such cases the Court of Wards, on the 
orders of the Governor in Council,* ^ 
may appoint a managert and a guar- + ib.'* ».* 8* 
dian for the disqualified person.^ ^ ^^" *' ^^* 

The same person must not be guardian and 
manager i"^ nor shall the legal heir or * ib., s. 9. 
any person who appears to have a direct or indirect 
interest in the death or continued in- 
capacity of the disqualified person, be t ib., s. 19. 
appointed guardian.t 

29. The Court of Wards may at any time 
assume charge of the estate of a person liable to its 
jurisdiction, although it may origin- » Reg. x of i83i, 
ally have refrained from interfering.* ^- ^• 

30. Female guardians are to be 
appointed for females, and male *Beg. v o£i804, 
guardians for males.^ 
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31. In the case of males, the female relations 
are not to have charge of them after they have 
attained the age of seven, at which 

time the guardians are to appoint *^f;i9/^^^^ 
proper persons to educate them.* 

[Provisions as to the education of male wards and the abetment 
of the marriage of minors without leave of the Court are contained 
in Act XXI of 1855.] 

32. The guardians of female wards should like- 
wise provide for their education.^ • ib., s. 21. 

33- Disqualified persons in the custody of guar- 
dians cannot be sued otherwise than as under the 
protection and in the joint name of their guardians. 
But, in case of fraud, a disqualified 
person may appoint an agent to *ib., s. 23. 
prosecute his guardian.* 

34« -A- disqualified person cannot, so long as he 
remains disqualified, take charge of or administer 
his or her own affairs, or, without the 
consent of the Court of Wards express- ^^ ""• ^ ^ ^• 
ed in writing, adopt.* 

Estates not liable- to the Court of Wards. 

35« 1^1 th© case of estates not subject to the 
Court of Wards, the District Court, on the report 
of the Collector, may nominate a guardian for a 
person to whom property descends by inheritance, 
and who is disqualified by minority, sex • Beg. v of 1804, 
or natural infinnity for its management. b^.^' of i83i 
Such nomination isliableto be sanction- »• 3. 
ed or set aside by the High Court.* 

Minority. 

36- A minor, who is under the jurisdiction of 
the Court of Wards, or for whom or whose property 
a guardian ha^ been appointed by any . j^^^ 
Court of Justice, is deemed to have at- Act, Oof 1875,) 
tained majority when he has complet- "' ^' 
ed his age of 21 years and not before.* 
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37- AH other Hindu minors are deemed to have 
attained majority on completion of * Indian Majority 
the age of 18 years and not before.^ -^***> ^^^* 

[Act IX of 1875 does not affect the capacity of any person who 
before the 2nd Jane 1875 had .attained majority under the law at 
that time applicable to him : nor the capacity of any person to act 
in any of the following matters, viz., marriage, dower, divorce and 
adoption.] 

Guardians Appointed by Will. 

38» A testator may by will nominate a guardian 
to his heir, being a disqualified person ; but if the 
heir is a person liable to the jurisdiction of the Court 
of Wards, the Collector must report » j^ v of 1804. 
the nomination to the Court of Wards »• i9» pa^- s- 
for its final confirmation.* 

Persons entitled to be Guardian. ^^^ 

39- The father is the natural guardian of his 
children. He may appoint another ♦ 3^7., so. 
person than the mother to be guardian Nort., iis. 
ofhis minor children.^ 

[0) See Act IX of 1861 as to mode of preferring claim to custody 
and guardianship of minors.] 

40« A mother has a claim to be 
guardian of her children in preference t^^Sl'rm* 
to an uncle* or a brother of the minor.t 

41. A step-mother has a claim 
preferable to that of a paternal uncle,* f 1 Mori. Dig.,274. 
or other kinsman.t 

42- A mother of a minor widow has a claim to 
be her guardian preferable to that of 
the widow's elder sister-in-law.* . * 1 w. & b., 73. 

43. If the mother turns recluse 
the elder brother becomes the minor's * ^^'^^ ^^^* 
guardian.* 

[Sir T. Strange observes* that the Sovereign, as ultimate heir, is 
to an extent beyond what is reco^ized in the 
English Court of Chancery the universal super- * Str,, 71% 
intendent of those T^ho cannot take care of them* 



SEC. 37 — 45.] THE JOINT FAMILY. 17 

selves ; and that in this capacity it rests with him to select for the 
office the fittest among the infant's relations, preferring always the 
paternal male kindred to a maternal ancestor or a female. '*Itis 
stated that in practice the mother is the guardian : bnt a^ a Hindu 
widow is herself liable to the same sort of tutelage, it is more correct 
to regard her as proper, if capable, to be consulted on the appoint- 
ment of one."] 

44. The adoptive mother of a boy has a claim 
to be guardian preferable to that of 

J 1 -I > 1 1 /• J i_ * * R. A. 18 of 1876. 

the boy s natural lather. 

The brother of a minor's father has a claim 
to be guardian in preference to the ^ 
minor's half-sister.^ ^^\ ^*' * 

[The question of the right of guardianship is often considered with 
reference to the right of giving a girl in marriage. As to this the 
father has this right primarily : but he may delegate it to another, 
and he may be presumed to have delegated it where the facts support 
this view, e. g., where a father leaves his daughter with another 
beyond the time when her marriage should take place, allows him 
to marry her and does nothing for some years to impeach the validity 
of the marriage. In S. A. 514 of I860,* it was ^^ ^ . 
held that, as between the mother, a widow, and a 2 M '340 
divided brother of the minor's father, the right to -, v. 

give away the minor in marriage rested with the mother, despite 
a text of the Mitakshara, " the father, paternal grandfather, brother, 
kinsmen, remote relations and mother are the persons to give away 
a damsel : the latter respectively on failure of tne preceding." The 
Court held that this provision did not exclude 
the natural right of the mother, as guardian, to t See Str., 36 & 
nominate her daughter's bridegroom.*^ 2 Str., 28. 

The Guardian's Powers. 

45- AH agts of a guardian which an infant might, 
if of age, reasonably and prudently do for himself will 
be upheld when done for him by his guardian. 

lUustrationa, 

(a.) A guardian may submit a doubtful point of 
partition of family property to a Panchayet of the ♦ 2 M., 47. 
caste, and such submission will bind the ini^t.'**' 

(6.) A division of property is effected by A's mother and guar- 
dian. In the absence of evidence of fraud or undue 
advantage taken of A's minority, the division will ♦ 2 M., 182. 
be binding upon A.* 

3 
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[The powers of the gnardian in dealing with the minor's property 
are considered in the Chapter on " Alienation." See also the Indian 
Evidence Act, s. Ill, as to the presumption of fraud in such cases.] 

46- A guardian has the right to the custody of 
the infant. 

[See Act XXI of 1855 and Act XlV of 1858. Section 361 of the 
Indian Penal Code makes it an offence to take or entice a male minor 
if under 14 and a female minor if under 16, out of the keening of the 
lawful guardian of such minor. The English Courts will compel a 
girl under 16 to return to her father's roof, eren against her consent, 
unless there is reason to helieve that the father will not exercise 
proper parental control. The Calcutta and Madras High Courts have 
compelled boys, 14 and 15 years old, converted to Christianity, to 
return to their parents against their will: the ^^ mr » /^ 
Bombay High Court refused to do so in the case of Note to ^ ^m^' 
a boy aged 15 years and 7 months.]* *' 

Guardianship of Children of Hindu Widow on 

HER Be-MARRIAGE. 

47- On the re-marriage of a Hindu widow, if 
neither the widow nor any other person has been 
expressly constituted by the will or testamentary 
disposition of the deceased husband, the guardian of 
his children, the father or paternal grandfather, or 
the mother or paternal grandmother, of the deceased 
husband, or any male relative of the deceased hus- 
band, may petition the highest Court having original 
jurisdiction in civil cases in the place where the 
deceased husband was domiciled at the time of his 
death, for the appointment of some proper person to 
be guardian of the said children, and thereupon it 
shall be lawful for the said Court, if it shall think fit, 
to appoint such guardian, who, when appointed, shall 
be entitled to have the care and custody of the said 
children, or of any of them, during their minority, 
in the place of their mother ; and in making such 
appointment the Court shall be guided, so far as may 
be, by the laws and rules in force touching the guar- 
dianship of children who have neither father nor 
mother. 
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Provided that, when the said children have not 
property of their own snfl&cient for their support and 
proper education whilst minors, no such appointment 
shall be made otherwise than with the consent of 
the mother, unless the proposed guardian shall 
have given security for the support * Act xv of 1856, 
and proper education of the children »• 3. 
whilst minors.* 



CHAPTER III. 

THE NATURE OF PROPERTY. 

Different kinds 48. Rights in property vary ac- 
of property. cordlug as it is 

(i.) Ancestral or self-acquired ; 
(ii.) Moveable or immoveable. 

Ancestral pro- 49- The foUowing sorts of proper- 
pe^- ty are ancestral, viz. : 

(a.) Property which comes to a man by inherit- 
ance from his father or other lineal ancestor : 

(6.) Property to which a man becomes entitled 
on a partition of the ancestral estate : 

(c.) All accretions of the property described in 
sub-sections (a) and (&), and all pro- 
perty earned by a co-parcener with or ^^^^ 195^ 214, 215. 
by means of that property or its accre- 
tions : 

(d) Property acquired by the joint labor of one 
or more of the co-parceners with the ^-^ «.. ««^ 

, ^1 1 , , , • Str., 215, 220. 

acquireris ancestral as between the 
acquirers.* 

*' Joint Labor" in the preceding paragraph does 
not mean services or assistance rendered by one co- 
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parcener to another under an agreement, express or 
implied, such as of employment for service, part- 
nership or apprenticeship. 

[Sir T. Strange speaking of property observes* that, " wherever 
there has existed an employment of joint funds or * « j^ 01 o cu 
a common exertion of the co-7isw8, in either of which ^so 216 

oases the acquisition is partible," — ^from this it is 
to be inferred that a common exertion of the co-heirs in the acquisi- 
tion renders the thing acquired familjr property : and illustration (c) 
to Section 50 gives an instance in whicn tnis occurred : but though, 
as*between the acquirers, the property must in such a case be regarded 
as of the nature of joint property, it does not, I apprehend, follow 
that, as between them and their sons, the same rule would 
apply. For instance, it is not clear that a son of any one of the 
brothers in illustration (c) to Section 50 would be entitled to enforce 
partition. The clearer way of putting the law would be to say that 
mere joint labor of co-parceners, where there is no employment of 
family funds, renders the acquisition joint property as between the 
acquirers, but does not render it ancestral as between the acquirers 
and their sons or other co-parceners. I am not sure, however, that 
this is Sir Thomas Strange's view or that it would be correct law.} 

50- The following sorts of Property are self- 
acquired ; 

1. Property acquired by a co-parcener without 
the employment of ancestral property or the joint 

seif-acquired labor of auothcr co-par- ,3^213-215 
property defined, couer* IS sclf-acquired 

as between that man and his co-parceners. 

Explanation. 

Maintenance at the family expense during the 
acquisition of property is not such an employment 
of the ancestral property as to render such property 
ancestral/^^ 

The expenditure of ancestral property on the 
education of a co-parcener, ordinary in the class to 
which he belongs, or th6 initiation or marriage of a 
co-parcener, is not such an employment of ancestral 
property as to render the independent acquisitions of 
such co-parcener ancestral property /^^ 

2. Property which comes to a man from a col- 
lateral relation other than a co-parcener is self- 
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acquired as between that man and his 

^ J J I 1 ik»3M., 460. 

sons, grandsons and great-grandsons.* 

3. Property lost by an ancestor and recovered 
by the individual eiSbrt of a co-parcener without the 
aid of ancestral property, without the joint labor of 
co-parceners and under circumstances which show 
that the co-parceners were aware of 
and acquiesced in the independent * ^eauth^tieS 
recovery, is self-acquired.* areooUected. 

But ancestral property, mortgaged for a family 
debt and allotted at partition to a co-parcener, 
does not cease to be ancestral because that co-par- 
cener redeems the mortgage with self-acquired funds. 

Ea^lanation. 

Throughout this section "joint labor" has the 
same meaning as is assigned to it in Section 49,(c?). 

Uluatrations, 

(a.) A earns money by his independent exertions, or has a present 
made to him by a stranger : it^ is self -acquired in A's hands : he 
distributes it amongst his sons; the property so distributed is 
ancestral property as between those sons and their sons, i, e., the 
grandsons of the acquirer. 

(&.) A, B <fe C are co-parceners. A, having had a present of 10,000 
Bupees from a stranger, starts a business, takes in B as a partner, 
giving him ^ of the profits by way of payment for services, and 
engages C as a clerk. 

A & B's earnings in the business and G's wages are their self- 
acquired property respectively. 

(c.) A, one of five Hindu brothers, whose father had left no 
ancestral property, quits his village with nothing but his brass 
lotah, takes service with a banker and having secured a capital 
starts five banking firms in which he associates his undivided 
brothers. 

These circumstances will constitute the earnings of the several 
banks joint family property as between the mitr t a Aon 
brothers, no special agreement.of partnership being * ^" ^' ^' ^'' ^^' 
made out.* 

(d.) A special custom empowers A to select a son-in-law who 
shall take his property^as if he were a son. Under 
this custom A selects B. The property which B ♦ 7 M., 30. 
takes by virtue of this selection is self -acquired.* 
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(e.) A Zemindaree is confiscated and subsequently granted by 
Government to another member of the ex-Zemin- q »* t a kvt 
dar's family. It is self-acquired in the hands of the ^ ^ ^' ^'* ^' '• 
grantee. 

(/.) A inherits property from his father's first- o-m aoq 
cousin. It is self -acquired as between A and his sons. » ' 

(g.) A co-parcener is sent to England at the family expense for 
the purpose of reading for the Bar : the expense thus incurred is 
extraordinary, with reference to the circumstances of the family, 
i. e.f greater than has been usually incurred in the family for such a 
purpose ; 

His subsequent acquisitions at the Bar are ancestral property. 

(h.) A co-parcener receives the education usual with families of 
bis position and at its completion is placed by his father in a house 
of business. He makes no use of family funds in his acquisitions. 
He continues to live in the family house and to mess with the family, 
contributing a portion of his earnings to the o. S. 604 of 1876. 
family fund for his maintenance, and keeping the r! a. 41 of 1876, 
rest distinct. His earnings are self -acquired pro- from the Origi- 
perty.* "^ Side. 

(t.) A gift is made to a co-parcener. There is no evidence that it 
is made to him on account of the family. The thing so given is his 
self-acquired property. 

(j,) Ancestral immoveable property is allotted at partition to A 
charged with a mortgage debt to its full value. 

A redeems the mortgage debt with self -acquired funds. 
The fact of his so redeeming the debt does not * 6 M., 167. This 
render the property self -acquired.* SS^^o J^ 

and Innes, J. 
though the 
decision went 
upon another 
ground. 

[(1) In 2 M., 56, it was held, in the case of the earnings of a dancing 
girl, that the ordinary gains oi science and learn- 
ing, imparted at the family expense, are partible. 2 M., 66. 
The same view was taken in 7 M., 50, 51, where 
Holloway and Kindersley, J J., held that the professional earnings of a 
Yakeel, who had received his education at the family expense, were 
partible. "I fully adhere," observed Holloway, J., "to the judgment 
of the High Court for which I am responsible,* and ^ ^ ^ 
especially to the statement that the ordinary gains ^'* '^* 
of science by one who has received a family maintenance are certainly 
partible. I do not believe, moreover, that within the meaning of the 
authorities the Yakeers business is matter of science at all." These 
cases must be considered as so far over-ruled 
that the mere fact of having received maintenance t See R. A 41 of 
and education at the family expense will not be J?^^*.^?.^® 

held to render a man's subsequent independent OngmalSide. 

earnings family property.f 



SEC. 61.] THE NATURE OF PROPERTY. 23 

(2) In 4 M., 6, it was said that ** property acquired by a co-parce- 
ner while drawing an income from his family is primarily liable to 
partition." This is true so far that the receipt of income from the 
family fund would indicate, prvmd faoie^hhat family « g^^ q g g^^ ^£ 
funds were being employed in the acquisition : but 1375^ and same 

the Courts have ruled distinctly that mere receipt case in R. A. 41 

of an allowance for maintenance will not convert of 1875 from 

property, otherwise self-acquired, into family *^® Ongmal 

property.*] 

Rules for decid- 51- III deciding whether property 
p-opJ^^^Sfa *co^ is the self-acquired property of a co- 
gM-cener is ances- parcener or is family property the fol- 

tral or Beli*acq^uir- *^, iiii-i* 

ed. lowing rules should be observed, viz. : 

1. The Court should presume that all property 
belonging to a co-parcener is ancestral, ^^^ 

if it can be shown that the family has *' 

ever been in possession of ancestral property suffi- 
cient, after providing for the maintenance of the 
family, to form a fund by means of which other 
acquisitions might be made. 

2. In order to prove property to be self-acquired, 
its owner must show either (a) that it never formed 
part of the 'ancestral estate, as e. g.^ that it descended 
to a^ co-parcener from his mother and so is not joint 
property as between him and his half brothers ; or 
(6) that it is an original and independent acquisition 
by himself made without either joint 

labor of another co-parcener or the • str., 215. 
employment of joint property.^ 

3. The Court should presume that family pro- 
perty, which is shewn to have been 

joint and, having been sold, is re-pur- * Nort^^m* 
chased by a co-parcener, is joint pro- 
perty.* 

4. Self-acquired property of a co-parcener does 
not on his death become, as between him and his 
co-parceners, other than his sons, grandsons and 
great-grandsons, joint property. ^^^ 
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[(1) It was held in 1 M., 412, that, on the death of a co-parcener with- 
out male issue, his self -acquired property, if undisposed of, became 
the property of his surviving co-parceners, his widow beine only 
entitled to maintenance. The Privy Council has now decided (9 M. 
I. A., 639 and 611) that the nature of self -acquired property is, not 
as between the acquirer's widow and the other co-parceners, changed 
by the acquirer's death and that, on failure of male issue, it will pass to 
his widow.] 

Stridhana, and Woman's Property. 

52« Stridhana is property, moveable or immove- 
able, given to a woman, either by ^ 
some member of her family or by her ' * 

husband.* 

Hhistrationa, 

(a.) Money given by a son to his mother for * 6 Suth., 63. 
her maintenance is the mother's stridhana.* 1 Wy., 368. 

(5.) Ornaments given to a wife by a husband are • ^ _, . ., 
the wife's stridhana.* ^ Bor., 401. 

(c.) A gift by a mother to daughter is the daugh- » « ax- ooo 
ter's stridhana.* ^ ^^'' ^^' 

(d.) Property to which a woman succeeds by ^ „ ^^ 
inheritance is not her stridhana.* ^ **•» ^^^' 

[This rule was affirmed, so far as regards succession to a husband's 
property moveable or immoveable, in 11 M. I. A., 487.] 

(e.) ^ Property which a woman earns or inherits # g^ 27 60 
or acquires by industry is not stridhana.* *' ' * 

(/. ) Ornaments, not given to a woman by her husband and only 
worn by her occasionally are not stridhana: but if worn by her 
habitually, they are regarded as stridhana and • gtr 60 
descend accordmgly.* '* 

63- A wife's property, other than her Stridhana, 
is subject to the direct and unlimited control of her 
husband. 

Illustration, 

6. g. The wife's earnings, 

Property received by her from a stranger, 

Property inherited by her, 
is subject to the husband's control.* ♦ Sfcr,, 27. 
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54- A woman's power over her Stridhana is 
absolute as to moveable property : as to immoveable 
property, if it be the gift of her hus- ^ ^^^ ^^ 
band, she cannot alienate it without 
his consent,* 

nor can she alienate it after his death without 
the assent of the daughters and to ^ 
their prejudice as next heirs.* ' 

[In 2 M., 360, a doubt was expressed, with reference to the dictum 
that a woman is *' subject to the hushcmd^a control even in regard to 
her peculiar, separate property" whether a woman " can, without the 
consent of her husband, durmg coverture, alienate # xr •* oo 
even her own landed property."— ♦ In 2 Mac., 239, ^^"'^ ^' 
it is said that land given to a woman by her father may be disposed 
of by her at her will. 

In 11 M. I. A., 174, notice was taken of a distinction drawn in 
Sir William McNaghten's Principles and Precedents of Hindu 
Law, I, 38, according to which, while all property coming to a woman 
is deemed stridhana, only certain classes oi it are regarded as her 
" peculium" and follow a special rule of succession. The same dis- 
tinction is observed upon in 1 M„ 90, with reference to Sowdayaca 
Stridhana, over which the woman has more power than over other 
classes of her property. In this digest '' stridhana" is employed 
merely to describe such classes of woman's property as are stridhana 
in the strictest sense and follow a special rule of succession.] 

55. A husband may make use of his wife's 
Stridhana on the occasion of family emergency 
necessitating such use^ as e. g., 

preservation of the family in time of famine or 
other distress, 

the performance of an indispensable 
duty, especially a religious one. * * ^" ^* 

[Sir T. Strange adds to these occasions " sickness, imprisonment 
and even the distress of a son" : it would be necessary, it is 
presumed, in any case to show an emergency so severe as to justify 
the alienation on family grounds.] 

56- -A. woman's Stridhana^^^ cannot be seized in 
execution of a decree against her husband ; but 
the husband may, if process has issued against his 

4 
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person, employ the Stridhana in satis- 
fying the decree and so saving himself * str., 27. 
from the execution of the law.^ 

[(1) The following enumeration of various kinds of stridhana is 
given in Str., 29, as extracted principally from the Smriti Chan- 
drica: 

I. Gift to a woman or to her husband in trust for her at the time 
of marriage and on account of the marriage. 

II. Her fee, a gift to her in the bridal procession upon the final 
ceremony, when the marriage, already contracted and solemnized, is 
about to be consummated, the bride having hitherto remained with 
her mother. 

III. Gift to her on her arrival at her husband's house. 

rV. Gifts subsequent by her parents or brothers. 

Y, Gift to her by her husband to reconcile her to supersession 
when he is about to take another wife. 

VI. Gift to a woman from the bridegroom on the marriage of 
her daughter. 

VII. Gifts to her hy her husband, by way of reward, for perform- 
ing well her business m the house. 

VIII. Special gifts to her at any time by any of her relations, 
whether made before or after marriage. 

IX. The earnings of her industry as by sewing, spinning, painting 
and the lik^. 

[This class though enumerated in the Smriti Ohandrica, does not 
occur in the enumeration given in the Mitakshara, and is expressly 
excluded by Jimuta Vahana, who says that the ^ 
husband has a right to such earnings independant ^^^'' ^* 
of distress.*] 

X. Gift to a woman for sending, or to induce her to send her 
husband to perform particular work. 

XI. Property which a woman acquires by inheritance, purchase, 
or finding. 

[Property acquired by inheritance is classed by Vijnyeswara as 
Stridhana, but tnis is against the general view.] 

XII. The savings of her maintenance. 

The following description of the stridhana of a married woman, 
is given by Menu : — 

** What was given before the nuptial fire, what was given at the 
bridal procession, what was given in token of love, and what was 
received from a mother, a brother or a father, are considered as the 
six-fold separate property of a married woman." " This enumer- 
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ation," says the compiler of the Mitakshara, " is intended not as a 
restriction of a greater number, but as a denial of a 
less,"* and he adds to the enumeration, " also pro- *Mit. Oh. 2, § 11, 
perty which she may have acquired by inheritaiice, p« 4. 

purchase, partition, seizure or finding is denomi- 
nated by Menu and the others *' Stridhana." All authorities, it is 
observea by Sir H. Maine,t agree that that which 
is given to wife by the father, the mother, the -f sir H. Maine's 
husband or a brother at the time of the wedding. Early Institu- 

before the nuptial fire," is stridhana, but the tion^ 327. 

enlarged definition of the Mitakshara is open to ^ ^' ^^* 
doubt ; and the Madras High Court has apparently 
sanctioned the employment of the term m the narrower sense and 
would confine stridnana to that which is given to the woman at her 
marriage either by her familv or her husband. Some of the instances 
of stridhana quoted from the Smriti Ghandrica by Mr. Strange are 
clearly beyond this narrower sense both as regards the person who 
gives and the occasion on which the gift may be made. 

Sir H. Maine discusses the causes of these conflicting views. He 
traces the origin of stridhana to the institution, commonly known in 
the ancient Aryan communities, of Bride Price, a sum paid by the 
bridegroom at the wedding or the day after it. Part of this went to 
the bride's father, part to the bride, and was enjoyed by her separately 
and kept distinct nrom'the husband's property. Sir H. Maine thinks 
that the term may have come to be extended to every class of married 
women's property : and that its subsequent restriction to gifts by 




tendency he attributes to the religious belief which subordinated the 
whole legal system of the Hindus to the doctrine of "spiritual 
benefit" and treated all property which descended to a man^ heirs 
as a fund for paying the expenses of an expiatory ceremonial by 
which his soul could be redeemed from the sufferings of the unseen 
world. The holders of such a theory would naturally view with 
dislike any rule which, by lodging property in a woman's hands 
independentlj[ of her husband's control, deducted so much from the 
available family fund and disconnected it with the discharge of 
sacrificial duties.] 

57- The special rule by which Stridhana de- 
scends is set out in the Chapter on Inheritance. 

Charges on Property. 

58- Ancestral property is liable in the hands of 
the co-parceners 

(1) for family debts, 

(2) for the maintenance of widows, unmarried 
daughters^ illegitimate children, co-parceners incapa- 
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citated from inheriting and other 

persons entitled to maintenance at the * str., lee. 

family expense,* 

(3) and for other family expenses, such as the per- 
formance of the customary funeral rites of co-par- 
ceners, initiatory ceremonies in the case of boys and 
marriages in the case of girls. 

Ancestral property is not liable in the hands of 
the co-parceners for a debt incurred by a deceased 
co-parcener otherwise than for a family purpose. 

lUustrations, 

(a.) A dies leaving B and undivided sons and D an undivided 
brother. A at the time of his death owes Bs. 1,000 to £. on account 
of a private debt not charged upon the property. 

This state of things would not entitle E to proceed against the 
ancestral property in the hands of B, C and D for the recovery of the 
debt owed to him by A. 

(6.) A contracts a debt for a purpose which would justify an ali^i- 
ation of family property. This debt is after A's death a charge upon 
the ancestral property in the hands of his co-parceners. 

[The liability of property in the hands of a Hindu fbr debts of a 
previous owner is a Question not free from difficulty. Sir T. Strange 

Euts payment of debts first Among the *' charges to which the in- 
eritaiice is liable," and says that it is enjoined by Hindu Law upon 
the heir as being of as much importance to the peace of the deceased 
as the performance of his funeral ceremonies, 
these two constituting the true consideration for Sir., 166. 
inheritance. The ancient texts favor the view 
that there is not only a religious but a legal obligation on the son 
to pay the father's debts and even on a grandson to pay his graud- 
iatner*s, irrespectively of the descent of property in either case : but 
it seems clear at present that the legal liability 
does not at any rate extend beyond the property - 2 Str., 275. 
which has come into the heir's hands. The pro- Str, M., $183. 
position that "the debts follow the assets mto 
whosoever's hands they come*' is not, if the view set out in this and 
the following section be correct, true of the private debts of a co- 
parcener as affecting the joint property. As I 
understand the law, the position of a son is now S. A. 221 of 1876. 
the same as that of any other co-parcener ; if he is 
undivided from his father, he can resist the payment, out of 
ancestral funds, of any debt of his father that was not contracted 
for a family purpose ; if he is divided from his father and inherits 
the father s separate property, that property will be liable in the 
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son's hands for the father's debts. The same wonld be the case with 
the father's self -acquired property, which would be liable for his debts 
in the hands of the person who inherited it. See 11 Bomb., 76. 

In 3 B. L. B., F. B., 31, a doubt was expressed whether the interest 
of a co-parcener, dying without sons, which passed into the hands of 
the other co-parceners by survivorship, could be made liable in their 
hands for his debts. According to the view taken in these sections 
the liability of the co-parceners would depend on the character of 
the debt. If it was for family purposes, they would be liable.] 

59- A person who has inherited property from 
another is liable to discharge the debts of the person 
whose property he inherits to the extent of the pro- 
perty so inherited. ^^^ 

lUvstrations. 

(a.) A, being divided from B his father, inherits his father's 
portion of the family projperty ; A is liable for B's debts to the extent 
of the property inherited. 

(6.) A succeeds to B's self-acquired property. He is liable for B's 
debts to the extent of the property inherited. 

(c.) A widow inherits the property of her husband. She is liable 
to the extent of that property for his debts. 

[In 2 Str., 281 a doubt is expressed as to whether she must 
pay debts although enough may not remain for her maintenance.] 

(cL) A inherits self -acquired property from B. It is liable in A's 
hands to the discharge of B's debt although it 
appear that the debt is one which the manager « 3 M., 177. 
ought to have paid.* 

[(1) In 5 M., 303, it was held that money, lent to the holder of a 
Foliem to pay off arrears of revenue and for reproductive works 
upon the estate, could not be recovered from the holder's son. The 
decision however proceeded wholly on the now exploded doctrine 
that Poliems were not hereditary estates but reverted absolutely to 
the Gk)vernment at the death of each life-holder, so that there was no 
continuance of the father's estate in the son. The case would doubt- 
less at the present day be decided in the opposite sense. 

In a suit against an heir for debts of his ancestor, in the 
absence of specifd circumstances, it lies on the plaintiff in the first 
instance to give such evidence as will, primd fade, afford reasonable 
^ound for the inference that assets had or ought to have come 
mto the hands of the defendant. The foundation of the case being 
thus laid, it then lies on the defendant to show either that there 
were no assets, or that they have been disposed of in satisfying 
other claims, or that the plaintiff for some reason 
is not entitled to be satisfied out of theoi, or that * 3 M., 161. 
there are not enough to satisfy him.*] 
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60. In order to be binding on family property, 
charges for initiatory rites, marriages and other 
similar expenses must be reasonable, 

regard being had to the circumstances ^*'' ^^' 
of the family. 

[Sir T. Strange observes* that " charges of this nature regard 
brothers and sisters only, not extending to colla- • g^ ^71 
teral3 :"but I presume that this is not intended to *' 

mean that ancestral property, passing into the hands of a collateral 
would not be liable tor the defrayal of such charges as those above 
indicated.] 

61. Property which passes to a widow is not 
liable, in the hands of those who succeed her, for 
debts contracted by her unless they were debts of 
such a nature as that she would have been 
justified in alienating^^^ the property -,„^ ^, «,on 

r i-L r J' 1. • j.t5 it *Str. M., §189. 

for the purpose 01 discharging them.* 

[(1) As to the widow's power of alienation, see post, the Chapter 
on Marriage.] 



CHAPTER IV. 
MARRIAGE AND THE RIGHTS OF WIFE AND WIDOW. 

62. This Chapter is divided into six parts, viz. ; 



(1- 

(2. 

(3. 

(5. 
(6. 



The right of giving in marriage ; 
The requisites of a valid marriage ; 
The rights and duties of husband and wife ; 
The rights and duties of the widow ; 
The widow's re-marriage ; 

Dissolution of marriage in the case of 
Christian 'converts. 
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F-A.RX I. 

The right of giving in Maeeugb. 

63. Upon the birth of a daughter there arises 
the right of giving her in marriage. This right in 
the case of an undivided family vests first in 

(1) the father ; in default of the father, in 

(2) the paternal grandfather ; in his default, in 

(3) the brother ; then in the 

(4) paternal uncle ; then in the 

(5) male paternal cousins ; then in 

(6) the mother. 

64 In the case of any one of the kinsmen (2), 
(3), (4) or (5) mentioned in the last preceding section, 
who is not a co-parcener, the right of giving a 
daughter in marriage vests in the mother previous 
to vesting in him. 

lUustration. 

A deceased hnsband's divided brother has not a preferential claim 
over the widow to give his brother's daughter in marriage. 

[In 4 M., 339, it was held that the rule as to priority in giving 
the daughter in marriage was not to be confined to daughters of an 
undivided family, but the right must be exercised with reference to 
the mother's right as guardian of her minor children (which she 
unquestionably is) to be consulted in the choice of a husband for 
her daughter ; that not only as guardian but the successor for life 
to her husband's estate, she was necessarily entitled to be so con- 
sulted ; that if a mother improperly refused to accept the proposed 
husband and hindered the espousals with a proper nusband, a suit 
to compel her to assent would probably be successful : but that the 
mother might refuse on any good ground ; and if she chose a proper 
husband and consulted the kinsmen and they refus- 
ed consent, the marriage would not be restrained * 4 M., 344. 
in a suit by them on account of their refusal.*] 

65. If none of the persons who ought to give a 
^ ,^ girl in marriage, do so before she 

ManxL Oh. IX, ^ ■» , i i.i r -jt* 

4, 89-90. completes her eleventh year, [or within 

str.,36. 3 years from the time that she be- 

comes marriageable,] she may choose a husband for 
herself. 
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66- A marriage, completed by the ceremony of 
Septapadi or other customary rite is not invalidated 
by the death of either party before 
consummation^^^ and may be enforced " 

by the husband in due time.* 

[(1) Sir T. Strange says, that it has been held that the widow in case 
of the husband's death before consummation, is ^ ^ 
entitled to maintenance only, where otherwise " •' 
she would inherit.*] 

Betrothal. 

67- There may be a mere betrothal, something 
falling short of marriage : when there has been merely 
a betrothal and the betrothed man * 1 1. l. r., cai. 
dies, the betrothed woman can marry ser., 77. 
another.* 

68- The Court will not decree specific perform- 
ance of a contract of betrothal, or order a man to 
carry out a marriage of his daughter , ,^. .^ 

•xiT X ^ u 1. \ 7 Bomb. (0), 122. 

With a man to whom she has been 
merely betrothed. ^^^ 

[d) This custom of merely betrothing as opposed to marrying, is, so 
far as I am informed, extremely rare in this Presidency. The betrothal 
here mentioned must not be confounded with the first stage of the 
marriage which generally takes place while the parties are children 
and is frequently called " betrothal."] 



I>-A.RT II. 

Requisites of a valid Marriage. 



Persons between whom Marriage may take Place. 

69. In order to be valid a marriage must not 

be in violation of any rule as to 
8a?^iity!^ ^^'^' consanguinity, which is customarily 

binding on the parties. 



ii 
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70. The rule is laid down by Menu that '' she 
'* who is not descended from his 
*' paternal or maternal ancestors within b/|3Snu!^ 

' the sixth degree and who is not 
known by her family name to be of the same 
primitive stock with the father or mother, is 
*' eligible by a twice-born man for nuptials and holy 
'* union." This rule is in practice generally dis- 
regarded, even by Brahmins, as regards persons 
descended from maternal ancestors : it is generally 
regarded by the three superior classes as to persons 
descended from paternal ancestors : and it is strictly 
regarded by Brahmins so far as it prohibits the 
marriage of persons of the same gotrcu The validity 
of a marriage which departs from the canon laid 
down by Menu depends on the proof a custom, 
having the force of law, sanctioning such departure. 

[The rule of the Shashtras as to consanguinity in marriage has 
been so generally disregarded by all classes of Hindus that it would 
be rash to say that there is at the present day any l«w on the subject. 
I have heard a Pundit stoutly assert that the ancient rule is still 
obligatory on Brahmins and that every marriage which contravenes 
it is invalid. On the other hand there can, I think, be no doubt that 
the ancient rule has by general consent been abandoned as to 
many particulars, especially in the case of marriage by a man with 
his mother's brother s daughter, which is often considered almost 
obligatory. Marriage with a sister's daughter is of every-day occur- 
rence amongst Brahmans, and its validity is not called in question, 
Mr. Justice Strange speaking of the rules of the ^^j, ^ ^ 
ancient law observes that they " have been greatly ' 

" relaxed, and ordinarily, among all classes, only paternal and maternal 
'' uncles and brothers and sist^a and their descendants are viewed as 
*' within the prohibited degrees." Even this statement, it would seem, 
falls short of the relaxation now habitually conceded, as it would not 
sanction the marriage with a sister's daughter. This uncertainty of 
the law on so delicate and important a matter and the habit of 
marrying in contravention of the canon of the law, is likely, I antici- 
pate, to give rise to serious difficulties and ruinous litigation here- 
after, unless the Legislature settles the controversy by a legalizing 
enactment] 

71. The marriage by a man of his sister, father's 
sister, mother's sister, brother s daughter, mother s 

5 
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sister's daughter, father's brother's daughter is gene- 
rally regarded as invalid by all classes. 

72. The marriage by a man of his mother's 
brother's daughter, father's sister's daughter or a 
sister's daughter is usual in all classes, even among 
Brahmins. 

73. An adopted son falls within whatever rules 
as to consanguinity affect him, both in 

his adoptive and natural families, and » |^!'M^8. 48v 
his progeny fall within the same rule.^ 

74- The offspring of a marriage between a man 
of one of the three superior classes and a woman of 
an inferior class to himself is not illegitimate so far 
as regards the performance of family ceremonies : 
but sons springing from such a marriage are entitled 
only to maintenance. 

[Formerly snch sons were entitled to shares of the family property, 
less than the share of a son by a woman of the same cls^s, varying 
according to the mother's class :* but at pre- . , q i, r 
sent the custom is that they should only have | ^"' ' ^ ^ 
maintenance. 

See Str. 56 as to the discontinuance of the custom of marrying 
out of the caste.] 

75. The marriage of a man with a woman of a 
superior class to himself is invalid,^*^ and the off- 
spring of such a marriage is illegitimate. 

[(1) See Mit. Ch. I, Sec. 8, § 7, where it appears to be laid down that 
Sudras are confined to marriage with a woman of their own class.] 

76; A marriage between persons of different 
divisions of the same caste is not on that account 
invalid. 

[In 1 M., 4f83, the parties were found to be of the same caste-sub- 
division of Sudras, viz., Maravars. Scotland, 0. J., guarded himself 
against the supposition that, even had it been found that they belonged 



SEC. 72—82.] MARRIAGE AND THE RIGHTS OF 35 

WIFE AND WIDOW. 

to different caste-sub-divisions, the marriage would on that account 
have been invalid. " The general law," he observed, " applicable to 
all the classes or tribes, does not seem opposed to marriage between 
individuals of different sects or divisions of the same class or tribe, 
and even as regards the marriage between individuals of a different 
class or tribe, the law appears to be no more than directory. 
Though the marriage of a man with a woman of equal class is 
preferable, marriage with a woman of lower class is not invalid 
rendering the issue illegitimate.] 



1 M., 484. 



77' -A. marriage, contracted be- 
tween a Hindu of a class governed by 
the Shashtras and an illegitimate 
person, is not on that account invalid.* 

78' The marriage of a lunatic or • i m., 214. 
idiot is not on that account invalid.^ R.A.28of 1862. 

Requisite Formalities. 

79- The question whether there has been a 
marriage, ceremonially complete, must be decided 
in each case with reference to the question what 
formalities are customary among the parties con- 
cerned. The omission of the usual formalities will 
raise a presumption that there was not a valid 
marriage. 

80. Wherever it is found that there 
has been a marriage in fact, the Court * 13 m. i. a., es. 
ought to presume that it was valid.* 



I>-A.RT III. 

Rights op Husband and Wipe. 

81. The husband may claim the wife from her 
family on her reaching maturity. 

82. Till she reaches maturity the husband must 
leave her with her father or other guardian ; 
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and, if called upon to do so, support her while so 
residing. 

83. On her coming to reside with 
him, he is bound to maintain her, str., se. 
and she is bound to reside with him. 

• 

84* The husband is not bound to abstain 
from a second marriage : nor will 
such second marriage justify the first • i m., 375. 
wife in removing from his house.* 

85- If> in consequence of the husband's marriage 
with a second wife, the first wife removes from his 
house, the law will not give her a decree for main- 
tenance, nor imply an authority in her ^ 
to borrow money for her support.* 

86' The bringing of a concubine into the house 
by the husband for cohabitation is not, apart from 
other circumstances of hardship, a suflScient ground 
for the wife's removal from it. 

87- Forfeiture of caste by either 

party justifies the other party in re- *|^'mL.,32. 
fusing to cohabit.* 

88- The wife's adultery justifies the husband 
in expelling her and refusing her the maintenance to 
which she would ordinarily be entitled : 

but the husband is probably bound> even in case 
of adultery, to supply the wife with bare subsistence. 

[The wife's adultery exposes her to degradation 
from caste, forfeits her right to inheritance from 
her husband, and, if committed with a man of low Str., 45. 
caste, was held to put her life in the husband's 
liands.] 
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89- An adultress living in concu- 
binage cannot sue the person with g.A. 474ofi875. 
whom she is living in concubinage for ^ ^•» i^- 
maintenance. 

90- Unjustifiable desertion by the 
husband entitles the wife to separate » str,, 46. 
maintenance. * 

[The wife is said by Sir T. Strange to be entitled under these 
circumstances to a third of the husband's property by way of 
maintenance.] 

Suit for Restitution of Conjugal Rights. 

91. A suit for restitution of con- 
jugal rights will lie to compel a Hindu * ^^J^^'g-^^^- 
wife to return to her husband and live 

with him.* 

But in the event of disobedience of the wife to 
the order of the Court directing her to return to 
cohabitation, a suit will not lie to recover the person 
of a wife. 

[It does not appear to be dear in what manner, if at all, a decree 
for restitution oi conjugal rights would be executed against the 
wife in case of her reluctance to return to her husband. In 6 Suth., 
105, it was held that in such a case a suit might be brought for a 
declaratory decree, to be enforced by im\)risonment or attachment of 
the wife's property : but a Court would, I think, be very slow to 
grant such an execution. See Nor., 13.] 

92. A suit will not lie by a Hindu, converted to 
Christianity, for the restitution of conjugal rights 
or the person of his wife, she remaining a Hindu. 

93. The right of divorce on the part of the wife 
exists only by custom in some of the 

lowest castes : according to some such * str., 52. 
customs the wife may marry again.* 
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Right of priority among several Wives. 

94- Where there are more wives 
than one, of the same caste, precedence ♦ str., 66. 
is decided by priority of nuptials.* 

[Sir T. Strange says, thafc " while the practice existed of con- 
tracting marriages in different classes" priority was decided by " the 
order of class/' the wife of the same class as the husband ranking 
before all others ;" but he adds, " this Confusion of classes by inter- 
marriages has long ceased and now that the partus 
must neceasaHly be of the same class, the one first «. ^ 
married is the one still to be honored, not having ^*' ' 
been superseded for any fault."] 



Rights and Duties of the Widow. 



Her Right to Maintenance. 

95' The widow of a co-parcener 
is entitled to maintenance at the ex- * Nor., 31. 
pense of her husband's family.* 



96- The widow's right to maintenance is not 
fected by the fact that her hi 
dies before she attains puberty. 



affected by the fact that her husband ^ 

-.--•'- ... • ^ «S. A. 64 of 1858. 



97« The widow's claim to maintenance is a charge 
on her husband's property in the 
hands either of the husband or his 
heir or of any other person who takes * ^ ^*' ^^* 
it with notice of her claim.* 

Illustrations. 

(a. J A dies leaving a widow and four sons ; three of the sons 
become involved in a rebellion for which the family 
estate is confiscated. A's widow has a claim for 4 M. I A., 246. 
maintenance against the whole estate. 
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(h,) A dies, leaving an undivided brother, B, smd a widow, ; 
G can sue B for maintenance and for arrears of 
maintenance which have accrued since her hus- 7 M., 228. 
band's death. 

[In 9 B. 22 it was held that, in order to render the widow's claim 
for maintenance enforceable against property of the husband in the 
hands of an alienee, the alienee must be shown to have taken it 
wirti notice not only of the widow's existence but of the fact of the 
widow having set up a claim to maintenance against the husband's 
heirs. 

The period prescribed for a suit for maintenance bv the Indian 
Limitation Act, Schedule 2, Art. 128, is 12 years from the time when 
the maintenance is claimed and refused.] 

98- A husband cannot defeat his wife's right to 
maintenance out of his property by alienating it, if 
there is no other property out of which 
she can be maintained,* nor can he \\ ^^ j^|; ^ 
defeat her claim by his Will.t 

99« The widow's right to mainte- 
nance is strictly personal and cannot 
be sold or otherwise transferred to *^\ g^JJi J}^- 
another,* nor can it be attached in 
execution of a decree, t 

[It was held in 3 Wy., 207, that a sum representing payments due 
to a widow in respect of maintenance already accrued might be 
attachedrj 

100. A widow cannot agree to Nor., 47. 
abandon her right to maintenance. ^i^fp. 1%. ^''^ 

101. The widow of a person, who has separated 
from his father and has left no pro- * See str. Man., 
perty, cannot sue her father-in-law for g bI; '23. 
maintenance.* 

[In 2 6. 15 this rule was affirmed in the case of a widow suing 
for a money allowance by way of maintenance.] 

102- The widow of a co-parcener has a right to 
maintenance out of any ancestral property to which 
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her husband and his co-parceners have been jointly 
entitled, although there has been a partition and the 
property in question has been allotted to a co-parcener 
other than her husband. 

Illustration, 

A, B and C are co-parceners. There is a partition of the family 
property, in which A receives X as his portion. 
B's widow can claim maintenance out of X. ' ' * 

[It appear^ from this case she could do this although X had come 
into A's hands charged to its full value with a family mortgage debt, 
which A subsequently redeemed with self -acquired funds.] 

103- The widow need not, in order to 
be entitled to maintenance, reside with * g^'^'i^^* 212 
her husband's family,* unless either 

(a) the husband has enjoined residence with his 
family as a condition to her right to maintenance ; or 

(h) the family property is insuflS- 
cient to be charged with the cost of * ste^j^'. 214 
her separate maintenance.* 

104. A widow cannot sue her father-in-law for 
maintenance, if he possesses only self- 
acquired property. ^ ^'* ^^^' 

[This was held by the original Courts ; but in the High Court the 
property was held to be anoestral and the case was decided on that 
ground.] 

105. Maintenance may be secured by an assign- 
ment of a portion of the husband's 
immoveable property ;* or a gross sum *M.s.Kfori85o, 
out of the family assets may be set 

aside, out of the interest of which the maintenance 
may be provided, leaving the question 
01 the mode 01 its partition to be 
decided after the widow's death. 
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106. A widow may sue for any arrears of 
money, due to her by way of main- 
tenance, that are not barred by limi- NorV, 46*. 

-tation.* 4 Bom, 73. 

107- A widow entitled to maintenance, has no 
implied authority to make contracts ^ 

for things necessary for her support 

binding on the person who is bound to maintain her.* 

108- A decree for a widow's maintenance may 
provide for future maintenance as well ♦ j^^^ ^ 

as the maintenance due at the time. * 2 m.', 36. 

109- Where such a decree has been made, arrears 
of maintenance may be recovered by ^ 

process of execution of the decree; 

and where they can be so recovered a fresh suit for 

them cannot be brought* 

Amount op Maintenance. 

110. The amount, to which the widow is 
entitled by way of maintenance, must 
be determined by reference to the con- * 4 sith^es 
dition of the parties and the extent 
of the estate on which the maintenance is a charge.* 

[In E. A. 35 of 1861, the High Court gave Rs. 10,000 per annum 
to the widow of a Ramuad Zemindar. In Begular Appeal 90 of 
1869, the High Court upheld a decree giving 
50 B.8. a month to the widow of the Zemindar of * 5 M., 379. 
Oorcaud, whose estate was assessed at 12,000 per 
annum.*] 

Ill- The stridhana of a widow ought not to be 
taken into account in fixing her » Nor., 35. 
maintenance :* but a widow in receipt ^ ^^*^» ^^' 

■ ^ky Off 

of a sufficient pension from Govern- M.^s.'R.forissr, 
ment is not entitled to maintenance, f p- ^^- 
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Forfeiture of Maintenance. 

112. A widow's right to maintenance is for- 
feited by unchastity or other mis-con- 
duct : but it is questionable whether i m., 373. 

in any case she forfeits her right to be nw.*;!^* 
supplied with the bare requisites for str./ 172. 
subsistence. 

Widow's Right of Inheritance. 

113. The widow of a man who dies without male 

issue and has no co-parcener, is en- 
inhSte aii^^th: titled to succeed to his 
Olnl ^^ ^^ property ancestral and ^ 2 m., 123. 

self-acquired.* 

114* The widow of a man, who dies, leaving 

no son, grandson or great-grand- 
inhlrite 8^^^ son, is entitled, as against all other 
quired property of co-parcencrs, to succecd to the self- 

acquired property,* m 
which her husband had at the time of • 9 m. i. a., 540. 
his death a vested interest, although 
it may not have come into his possession or enjoy- 
ment. - 

niustrcUion. 

Property is bequeathed to A in remainder after B's life-estate ; 
A dies during the continuance of B's life-estate, leaving no son, 
grandson or great-grandson : A's widow is entitled 
to succeed to the bequeathed- property on the ex- ♦ 7 Suth., P. C, 
piry of B's life-estate, although the life-estate did 35. 

not expire till after A's death.* 

115. Where there are more widows than one, 
the position of the senior widow gives 3 m 424 
her a preferable claim to the care and 
management of the joint property.**^ 
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In the case of estates in which the possession is 
necessarily vested in a single person, if there are 
more widows than one, the first widow in precedence 
excludes the others, who succeed on her death 
according to their order in precedence and are mean- 
while entitled to maintenance from her. 

116. The widow's estate in her husband's pro- 

perty, whether it be movable or im- 
widowrest"^ movable, is for her life-time only 
her^husband's pro- ^^(j jg gubjcct to Certain rcstrictions. 

In no case does it be- 
comQ her Stridhanum. An alienation * 3 m., ii6. 
of it by her is good for her life-time.* 

[It was formerly the doctrine of the Sudr Court that an alienation 
by a widow, otherwise than for special legal purposes, was altogether 
inoperative. This view rested on the now exploded doctrine that the 
widow took no estate in her husband's immovable property, but was 
entitled merely to the personal enjoyment of the 
usufruct.* The old rule is favored by a passage * 3 M., 117. 
in the Mitakshara if but the law, as stated in this 
section, was distinctly laid down by the Privy ' ^ ^*h., 141. 
Council in 11 M. I. A., 487. In 11 M. I. A., 139, Nort™652 
however, their Lordships intimated an opinion 
that there might be a distinction between the movable and immov- 
able property of the husband as to the widow's right of alienation ; 
and in 2 Mori. 67 it was held by the Bengal Sudr Court that the 
widow could give or otherwise alienate the movable property of 
her late husband during her life-time, though she could not dispose 
of it by will.] 

117. The restrictions attaching to the widow's 

estate in her husband's property are 
widow's estate do inseparable from that estate, and 
c^tl^TofTeks^ their existence does not depend on 

that of heirs capable of succeeding on 
her death. The fact of there being no heir to the 
husband's property does not convert 
her estate into an absolute one.^ *8m. i. a,520. 

[Mr. Justice Strange objects to the view taken by the Judicial 
Committee of the Privy Council on this point, and considers the 
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true doctrine to be that, if there is no person 

entitled to sncceed on the widow's death, she ^q. „ fi/.,^ 

may alienate all her property, of whatever de- • Sw. Man. } 163-4. 
seription and however obtained.*] 

118. Though her estate is restricted both as to 
time and power, she so far fully represents the estate 
that adverse possession against her bars the heir who 
claims to succeed to the husband's property after her : 
and a decision duly obtained against 

her in respect of her husband's estate * 9 Suth., 505. 
is binding on the reversionary heirs.* 

[In L. R., 2 I. A., 275, however, where a widow's estate was sold in 
execution of a decree against her for arrears of revenue payable 
by her, it was held that it was only the widow's estate which passed to 
the purchaser, although the arrears were a charge on the inheritance 
and not merely on the widow personally.] 

119. The widow, who has inherited, has the full 

right to enjoy and spend the income 
peldeT^ widSw'^s or profit of her husband's estate : but 
Setime goes to q\^q canuot alienate profits ; and what- 

ever she purchases with ♦ l. r, 2 la., 261. 
profits forms an increment of the hus- Im i^^a 256 
band's estate,* and such portion of the Nort.,653. 

profits as she has not disposed of in f 9 suth., 684. 
her lift-time passes at her death to the ^^^-^ ^^' 
husband's heir.t 

[A different view appears to have been taken in 11 Ben. L. R., 466, 
where it was held that the widow may deal as she likes with accumu- 
lations, but that if she does not spend them in her life-time, the 
unexpended portion goes with the corpus.] 

120. A widow may alienate her late husband's 
property without the consent of kinsmen only 

(a) for the husband's spiritual benefit ; or 

(6) when there is absolute legal necessity for the 
alienation. 

[In Cogoanath Bysack v. Hurry Sundree Dossee (Nort., 620) the 
Court held that there was no distinction between movable and 
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immovable property as regards the widow's right of alienation ; (2), 
that she can alienate only for certain declared purposes ; and (3), that, 
the consent of the husband's next male heir would validate an 
alienation by the widow. In 2 B. L. B., 32, the court ruled (see Nort., 
633) that the consent of all the husband's heirs was necessary, that 
of a majority not being enough. In other cases it has been held 
that, even if the consent of all the heirs is not necessary, there 
should be such concurrence of members of the 
family as to raise a presumption that the trans- *3B.L.R.,P.C.,57. 
action was a fair one and justified by Hindu Law.*] 

121. What constitutes a legal necessity, sufficient 
to justify a charge or alienation by a widow, must 
be determined in each instance by the facts of the 
case. 

Illustrations, 

(a.) A widow, havingjno other funds available, alienates or charges 
her husband's property in order to raise funds 

(1) to defray the expenses of his spiritual cere- ♦ 10 Suth.^ 309. 
monies, or* to give away in charity in his honor,f + 2 Bor., 201. 

(2) to defray arrears of revenue or in some :^ 5 Ben. S. D. 
other way to save the estate* 37. 

(3) to meet necessary expenses of a trade or ^-r^ om 
business left by her husband to her management,* * '♦ *"^' 

(4) to provide a portion for a daughter,* * 2 Mori., 49. 

(5) to maintain herself, if the estate does not supply enough for 
her maintenance and the next heir does not offer „ 

to support her,* * 2 M., 211 & 304. 

(6) to pay the husband's debts,* « 4 Snth., 38. 

(7) to meet a decree which might be executed 

against the estate,* * ^*>"-» ^2. 

(8) to discharge a debt contracted jointly by 

herself and her husband,* * ^ ^^^'> ^16. 

the alienation or charge is valid. 

(&.) A widow in like circumstances alienates or charges the estate 
in order to raise funds, 

(1) to pay a debt barred by limitation,* * 6 Bom., 270. 

(2) to make a pilgrimage to Benares,* * l Suth., 252. 

(3) to give security for mesne profits and costs pending an 
appeal to the Privy Council, the widow being 

under no legal necessity to appeal and the appeal not # 12 Suth., 187. 
being for the benefit of the estate,* 

the alienation or charge is invalid. 
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122- An alienation by a widow of a small por- 
tion of the husband's estate for religious purposes 
without the heir's consent, would ^^ j^^^t., 64i. 
probably be upheld,* but not an ??\?"^;a^2. 

^T '^ . n • t ^ ISuth., 48. 

endowment ot an idol. 

123- A widow may surrender her life-estate to 

the person immediately entitled to 
derby*^™o succeed to it on her death. Such a 
the immediate re- surrender vcsts the entire estate in 

versioner. - , 

the donee. 

Illustration, 

A, a widow, executes a deed of gift to 6, the immediate reversioner of 
her hushand's estate ; B receives the property from her and dies during 
her life-time. The property will in such a case go to B's heirs and 
not to the other heirs of A's husband alive at the 
time of A's death, as the surrender to B has the * 8 Suth., 500. 
effect of vesting the property in him absolutely.* 

124' An assent to alienation by the widow 

Effect of assent g^ven by the next reversioner, who 

by widow to aUen- aftorwards dies in her life-time, is 

ation by the un- i • t i . , i 

mediate rever- binding on such reversionor s de- 
scendants. 



sioner. 



Illiistraiion. 

A, widow. 

B, immediate reversioner. 

0, heir of B. 

B conveyed his interests to A. A conveyed the estate to defend- 
ant ; sued to set aside A's conveyance to the de- __ ___ 
fendant. was held bound by the Act of B. ^^^'* ^^9. 

125. The position of a purchaser from a widow 
will be governed by the same rules as 
govern the position of a purchaser 2^b*;;^^26i 
from a manager. 

Burden of proof 126' The burthou of proof lies 
chase*"1rom X ^^ ^^^ alienee or incumbrancer to 

widow. show 
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(1) the existence of the necessity, 

or facts from which the necessity * 8 m. i. a., 629. 
might reasonably be inferred f 

(2) the adequacy of the consideration ; 

but he is not bound to see to the appropriation 
of the purchase money, nor will the _ 
sale be set aside merely on the ^°'*'^'- 
ground that the alienation was made for a larger 
sum than the necessity of the case ^- ^ ^ „ ^ 

. J ^ •^ * 6 B. L. R., 608. 

required,* 

or because it would have been more advan- 
tageous to mortgage than to sell, 
provided both vendor and purchaser * 9 suth., io8. 
have acted bond fide.* 

„ ^ . , 127' An unlawful alienation by 

Effect of unlaw- ., » t • i /» •' 

fui aUenation by the widow IS not such an act of waste 
"^^ as destroys the widow's estate and 

vests the property in the reversioner, or entitles the 
reversioner to sue in ejectment. * The « 2 m., 387. 
reversioner is not bound by such ali- .^ J^f^^K?- •'^• 

.. n, ., . T > 1*' ii 1 i t 1^ GoDund Monee 

enation after the widow s death, but he dom v. sham- 
cannot recover the property during her r afm"' ^''*^* 
life for her or for his own use.t see also 2 m., 393. 

128- An alienation by a widow, without consent 
of kinsmen or necessity, is good,* ^ 
subject to the right of such of the 
husband's heirs as are alive at her death to contest 
its validity. It cannot be contested 
till her death ;t but the immediate + « ^'^*^' ^^^• 
reversioner may sue for a declaratory decree 
declaring the reversioner's right to 
succeed on the widow's death. ^^ ^^*^" ' 

[A suit against a widow by a Hindu, entitled to possession of her 
land on her death, to have an alienation by her declared to be void 
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except for her life, must be brought within 12 years of the date of 
the alienation. Act IX of 1871, Sch. 2, Art. 124.J 

129- A. similar suit may under similar circum- 
stances be brought by a reversioner, who is not 
the immediate reversioner, if he can 
show collusion between the widow *i859?'^i/°^ 
and the immediate reversioner.^ 

130. When a widow alienates more of her 
Right of rever- husbaud's estate than is necessary, 

sioner to set aside ^j^^ revcrsioncrs mav be allowed to 

excessive &iieiia" , v , 

tion by widow. set asido the sale on paying the sum 
which it was necessary to raise, together with 
interest thereon;* but the rever- 
sioner will not as a matter of course fQi^tt.'m! 
be allowed to do this.t 

131. A person who sues to set aside an alien- 

ation by a widow, not being an heir 
Person, other of ^ho husbaiid but a dccrce holder 

than heir of nus- • . it , . . • ji 

band, cannot con- agaiust the ostate, canuot raise the 
t^dowvTS^on! question of the neces- 

sity 01 the auenation. * 

132. Any suit which a reversioner might bring 

against a widow in respect of waste 

•^''^'Trdow*? ^^ ^^^ husband's estate 
grantee. may be brought against * ^ j^*; ^- ^- ^ ' 

the widow's grantee.* 

133- A widow's interest in her husband's 
estate may be sold in execution 'of ,« „^, 

J 'J. I. 4Sev., 781. 

a decree against her. 

Partition op Widow's Estate. 

134. One of several widows who have suc- 
ceeded jointly to the husband's property cannot 
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enforce partition of the property so 

as to enable each of the widows to * 3 m., 424. 

hold her share in severalty.* 

But facts may be shown which will entitle one 
of several widows to separate possession of a 
portion of the husband's estate. Such relief ought 
to be granted where, from the nature or situation of 
the property, or the conduct of the other widows or 
other cause, it appears to be the only proper and 
eflfectual mode of securing to the widow 
the enjoyment of her right to an equal * 3 m., 424. 
share in the benefits of the estate.* 

Forfeiture of Right of Inheritance. 

135« A. woman who has committed adultery 
during her husband's life-time, unless the act is 
condoned by the husband or expiated by penance, 
loses her right to inherit his estate : but if she has 
inherited, her estate is not forfeited # No^t., 445. 
by subsequent act of unchastity. ^ i^b» i- 

[It is stated in Nort., 442, that loss of castei, unexpiated by penance, 
will cause her to forfeit the estate : but this cannot be regarded as 
law since Act XXI of 1850, In 13 B., 1 , a Full Bench held the doctrine 
expressed in the latter part of this section, but three Judges dissented.] 

136- A widow does not lose her right to suc- 
ceed to her deceased husband by re- ^ ^, , ,^^ 
moving from his dwelling house.* * ^'"*- '''• 



The Widows' Re-Mabriage. 

137- Act XV of 1856. — An Act to remove all 
legal obstacles to the marriage of Hindoo Widows. 

Whereas it is known that, by the law as 

administered in the Civil Courts estab- 

Preamble. i* i_ j • xr *. •!. • • xi 

lished m the territories m the posses- 

7 
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• 

sion and under the Government of the East India 
Company, Hindoo widows, with certain exceptions, 
are held to be, by reason of their having been once 
married, incapable of contracting a second valid 
marriage, and the oflfspring of such widows by any 
second marriage are held to be illegitimate and 
incapable of inheriting property : and whereas many 
Hindoos believe that this imputed legal incapacity, 
although it is in accordance with established 
custom, is not in accordance with a true inter- 
pretation of the precepts of their religion, and desire 
that the Civil law administered by the Courts of 
Justice shall no longer prevent those Hindoos who 
may be so minded from adopting a different custom, 
in accordance with the dictates of their own con- 
sciences : and whereas it is just to relieve all such 
Hindoos from this legal incapacity of which they 
complain ; and the removal of all legal obstacles to 
the marriage of Hindoo widows will tend to the 
promotion of good morals and to the public welfare : 
It is enacted as follows : — 

1. No marriage contracted between Hindoos 

shall be invalid, and the issue of no 

Marriage of such marriage shall be illegitimate, by 

^adoo^ widowB j,^Q^gQj]^ Qf ^Y^Q woman having been 

previously married or betrothed to 
* another person who was dead at the time of such 
marriage, any custom and any interpretation of 
Hindoo law to the contrary notwithstanding. 

2. All rights and interests which any widow 

may have in her deceased husband's 

Rights of widow Foperty by way of maintenance, or 

in deceased hus- by inheritance to her husband or to 

band's property to -iV i* i i • i. r 

cease on her re- hlS hueal SUCCCSSOrS, OT by VirtUC 01 

marriage, ^^^y ^jjj ^j. testamentary disposition 

conferring upon her, without express 



-FW 
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permission to re -marry, only a limited interest in 
such property, with no power of alien- ^^ ., ^^., 

^,, ^ ^' 1 11 ^ 1 P&rvati V. Bhiku, 

atmg the same, shall, upon her re- 4Bom. a.c.j., 
marriage, cease and determine as if ^^* 
she had then died; and the next heirs of her 
deceased husband, or other persons entitled to the 
property on her death, shall thereupon succeed to 
the same. 

[If a widow, who has, on re-marriage, forfeited her right to her 
husband's estate by s. 2 of Act XY of 1856, is allowed to retain 
possession by the next reversioner, this does not bind the heirs of 
such reversioner, who, upon his death, will be entitled to sue for the 
property and dispossess the widow. 

Where a Hindoo died leaving widow, minor son, and daughter : the 
widow re-married after her husband's estate hltd vested in her son. 
The son subsequently died; and the estate was taken possession of 
by his step-brother. The widow sued him for possession ; it was held 
that the suit was maintainable, and that she could succeed as heir to 
her son, notwithstanding her second marriage. 2 B., 199.] 

3, On the re-marriage of a Hindoo widow, if 

neither the widow nor any other per- 

chSSSf^f^^d^ ^^^ ^^ ^^^^ expressly constituted by 
deased husband on the wiU or testamentary disposition of 
his^dS^^**^^ the deceased husband, the guardian 

of his children, the father or paternal 
grandfather, or the mother or paternal grand- 
mother, of the deceased husband, or any male 
relative of the deceased husband, may petition the 
highest Court having original jurisdiction in Civil 
cases in the place where the deceased husband was 
domiciled at the time of his death, for the appoint- 
ment of some proper person to be guardian of the 
said children, and thereupon it shall be lawful for 
the said Court, if it shall think fit, to appoint such 
guardian, who, when appointed, shall be entitled to 
have the care and custody of the said children, or of 
any of them, during their minority, in the place of 
their mother ; and in making such appointment the 
Court shall be guided, so far as may be,* by the laws 
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and rules in force touching the guardianship of 
children who have neither father nor mother. 
Provided that, when the said children have not 
property of their own sufficient for their support 
and proper education whilst minors, no such appoint- 
ment shall be made otherwise than with the consent 
of the mother, unless the proposed guardian shall 
have given security for the support and proper edu- 
cation of the children whilst minors. 

4. Nothing in this Act contained shall be con- 

strued to render any widow, who, at 

Ao^to^fdlr ^'" *^® *^^® ^^ *'^® death of any person 
ohiidiess widow leaving any property, is a childless 

capable of inhe- -j *" 1 1. ^ i» • i •j.* jt 

ritmg. Widow, capable of inheritmg the 

whole or any share of such property, 
if, before the passing of this Act, she would have 
been incapable of inheriting the same by reason of 
her being a childless widow. 

5. Except as in the three preceding Sections 
^ . , . ^ is provided, a- widow shall not, by 

Saving of nghtB * /• v • i» /» -x 

of widow mSry- roasou of hor re-mamago, lorreit any 
'^Jedln l^th^;^" property, or any right to which she 
preceding Sec- would othcrwise be entitled ; and every 

widow who has re-married shall have 
the same rights of inheritance as she would have 
had, had such marriage been her first marriage. 

6. Whatever words spoken, ceremonies per- 
whatever cere- formed, OT engagements made, on the 

monies now con- marriasfe of a Hindoo female who has 

Btitufceavalidmar- . , ^ . . . ^ <y> 

riage shall have uot been prcviously mamcd, are sum- 
the ^^i^fof'^i oient to constitute a valid marriage, 
widow, shallhave thesame effect, if spoken, per- 

formed, or made on the marriage of a Hindoo widow ; 
and no marriage shall be declared invalid on the 
ground that such words, ceremonies, or engagements 
are inapplicable to the case of a widow. 
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7. If the widow re-marrying is a minor whose 
Consent to re- marriage has not been consummated, 

S^^who**ii a s^^ s^^ll ^^^ re-marry without the 
"^oj^- consent of her father, or if she has no 

father, of her paternal grandfather, or if she has no 
such grandfather, of her mother, or failing all these, 
of her elder brother, or failing also brothers, of her 
Punishment for next male relative. All persons know- 
JilJdfSntaS^ iiigly abetting a marriage made con- 
this Section. traiy to the provisions of this Section 

shall be liable to imprisonment for any term not ex- 
Effect of such ceeding one year, or to fine, or to both. 
marriage. And all marriagos made contrary to 

the provisions of this Section may be declared void 

Proviso ^y ^ Court of law. Provided that, in 

any question regarding the vaUdity of 
a marriage made contrary to the provisions of this 
Section, such consent as is aforesaid shall be pre- 
sumed until the contrary is proved, and that no such 
marriage shall be declared void after it has been 
consummated. 

In the case of a widow who is of full age, or 

Consent to re- whosc marriage has been consum- 
marriage of major mated, her owH couscnt shall be suffi- 

cient consent to constitute her re- 
marriage lawful and valid. 

FA.RT VI. 

Dissolution of Marriage in the Case of Christian 

Converts. 

138- . Act XXI of 1866. — An Act to legalize, 
under certain circumstances, the dissolution of 
mamages of Native Converts to Christianity. 

Whereas it is expedient to legalize, imder 
^ ^, certain circumstances, the dissolution 

'^*"''" of marriages of Native Converts to 
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Christianity deserted or repudiated, on religious 
grounds, by their wives or husbands ; It is enacted 
as follows : — 

1. This Act may be cited as *^ The Native 

Converta' Marriage Dissolution Act, 

Short title. 1866" * 

2. This Act shall commence and take eflfect 
Commencement ou and from the first day of May 

of Act. i3gg^ 

3. In this Act — 

''Native Husband" shall mean a married man 

domiciled in British India, who shall 
interpretetion of j^^^^ completed the age of sixteen 

bancf"*^^* ^^^ years, and shall not be a Christian, a 

Muhammadan nor a Jew : 

'^Native Wife" shall mean a married woman 
«., . ^., M domiciled in British India, who shall 

"Native Wife." i i x J xi x* j.i_---x 

have completed the age of thirteen 
years, and shall not be a Christian, a Muhammadan 
nor a Jewess : 

" Native Law" shall mean any law, or custom 
" Native Law " having the force of law, of any persons 

domiciled in British India other than 
Christians, Muhammadans and Jews : 

'^ Month" and ^' year" shall respectively mean 
Month" and mouth and year according to the 
year." British calendfar : 

'<High Court" shall mean the highest Civil 

"High Court." Court of appeal in any place to which 

this Act extends : 

And, unless there be something repugnant in the 
Number subjoct or coutcxt, words importing 

the singular number shall include the 
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plural, and words importing the plural number shall 
include the singular. 

4. If a Native Husband change his religion for 
Convert desert- Christianity, and if in consequence of 

ed by his wife on such change his Native Wife, for the 

religions grounds /• • >• ji -i 

may sue for con- spacc 01 SIX contmuous mouths, dcscrt 
jugai society. ^j. repudiate him, he may sue her for 

conjugal society. 

5. If a Native Wife change her religion for 
convertdeserted Christianity, and if in consequence of 

by her husband on such chanffo her Nativo Husband, for 

reUgious grounds .i r ' j.* ^i 

may sue for con- the SpaCC 01 SIX COUtmUOUS mOUths, 

jugai society. doscrt or repudiate her, she may sue 

him for conjugal society. 

6. If the respondent, at the time of commence- 
^ ^ . ^. ^ ment of such suit, reside within the 

Court in wnicn i it'j /»ii ^• • • t 

suit shau be local limits 01 the ordmary origmal 
brought. p— 1 jurisdiction of any of the High 

Courts of Judicature, the suit shall be commenced 
in such Court : otherwise it shall be commenced in 
the principal Civil Court of original jurisdiction of 
the District in which the defendant shall reside at 
the commencement of the suit 

7. The suit shall be commenced by a petition 
^ . , , in the form in the first Schedule to 

Suit to bo com- xi • A J- xT- X 1.1 • 

menoed by verified this Act, or as near thereto as the cir- 
petition. cumstances of the case will allow. 

The statements made in the petition shall be verified 
by the petitioner in the manner required hj law for 
the verification of plaints ; and the petition shall 
bear a stamp of two rupees, and may be amended 
by permission Of the Court. 

8. A copy of the petition shall be served upon 
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the respondent, and the Court shall 
peSSoiT^totio^^n thereupon issue a citation under the 
mued to respond- geal of the Court and signed by the 

Judge. 

9. In ordinary cases the citation shall be in the 
, . , form in the second Schedule to this 

Form of citation. 4 . xi^ x x-l • 

Act, or as near thereto as the circum- 
stances of the case will allow. But where the re- 
spondent is exempt by law from personal appearance 
in Court, or where the Judge shall so direct, the 
citation shall be in the form in the third Schedule 
to this Act, or as near thereto as the circumstances 
of the case will allow. 

10. A copy of the citation sealed with the seal 
Service of cita- of the Court shall bc served on the 

*^^^* respondent ; and the provisions of the 

Code of Civil Procedure as to the service and 
endorsement of summonses shall apply, mutatis 
mutandisy to citations under this Act. 

11. If the respondent shall not obey such cita- 

tion, and comply with every other 

Procedure where • x j t \ < 

respondent does requirement made upon her or him 
not obey citation. ^^^^^ ^j^^ provisions of this Act, shc 

or he shall be liable to punishment under Section 
174 of the Indian Penal Code. 

„ . , , ^ 12. On the day fixed in the cita- 

Points to be .. ., j«j» in 

proved on appear- tiou tJie petitioner Shall appear m 

s^ce of petitioner., q^^^^^ ^^^ the foUowiug poiuts shaU 

be proved : — 

(1) The identity of the parties : 

(2) The marriage between the petitioner and 
the respondent : 
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(3) That thQ male ps^r^y to the suit has com- 
pleted the age of si^^teeu yeair^ ai^d that the female 
party to the sui^ has. completed the fige of thirteen 
years : 

(4) The desertion or Tepudiat^Q^ of the petitioner 
by thQ respondent : 

(5) That such desertion or repudiation was in 
consequence of the petitioner's change of religion : 

(6J And that such desertion or repudiation had 
continued for the six months) immediately before the 
cpmn^encement of the suit 

13, The respondent, if such points be proved tq 
First • terro- *- ^ Satisfaction of tihe Judge, shall 

sftUon of rSpoS- tt^ereupon he asked lyhethey she or hq 
*°*' refuses to cohabit with the petitioner^i 

and, if so, what is the ground of such refusal. In 
ordinary cases such interrogation and every other 
interrogation prescribed by this Act shall b§ poiafie 
by the Judge, but when the respondent is exempt 
by law from personal appearance in Opurt^ or when 
the Judge shall^ in his discretion, excuse the respond- 
ent from such appearance, the interrogations shall 
be made T>y Commissioners acting under such Com- 
mission as hereinafter nientioned. 

14. Every interrogation paentioned in this Act 

intcrrogaidonBby ^^^ ^^® ^J *^® Judge may, at the 
;rudgeipaybepuv discrctiou of the Judge, take place in 
lie or private. ^p^^^ CouTt or in his private room. If 

any such interrogation take place in open Court, the 
Judge may, so long as it shall continue, exclude 
from the Court all such persons as he shall think fit 
to exclude. 

8 
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15. If the respondent be a female, and in answer 

to the interrogatories of the Judge or 
feSi^^^eS Commissioners, as the case may be, 
reftises to cohabit g^all rofuso to cohabit with the peti- 

with petitioner. . ^, .-i ▼ i •/. *i 

tioner, the Judge, if upon consider- 
ation of the respondent's answers and of the facts 
which may have been proved by the petitioner he 
shall be of opinion that the ground for such refiisal 
is the petitioner's change of religion, shall make an 
Adjournment for ordcr adjouming the case ^ for a year, 
a year- and directing that, in the interim, the 

parties shall, at such place and time 
^^^^' as he shall deem convenient, have an 

interview of such length as the Judge shall direct, 
and in the presence of such person or persons (who 
may be a female or females) as the Judge shall select, 
with the *view of ascertaining whether or not the 
respondent freely and voluntarily persists in such 
refusal. 

16. At the expiration of such adjournment the 

Procedure on P^^*!^^®^ shall again appear in Court 
expiration of ad- and shall prove that the said desertion 
joumment. ^^ repudiation had continued up to the 

time last hereinbefore referred to ; and if the points 
mentioned in the twelfth and this Section of this 
Act shall be proved to the satisfaction of the Judge, 

Interrogation of and if the respondent on being inter- • 
Veipondent. rogatcd by the Judge or Commissioners, 

as the case may be, again refuse to cohabit with the 
petitioner, the respondent shall be taken to have 
finally deserted or repudiated the petitioner, and the 

Judge shall, by a decree under his hand 
and sealed with the seal of his Court, 
declare that the marriage between the parties is 
dissolved. 

17. If the respondent be a male, and in answer 
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to the interrogatories of the Judge or 

Decree in case /^ • • ±i i. 

ofmaierespoDdent ComiDissioiiers^ BB the caso may be^ 
^^^^^if shall refuse to cohabit with the peti- 
petitioner'schange tioner, the Judffe, if uDon consideration 
.freb^on. of the respondent's Jswers and of the 

facts which may have been proved by the petitioner 
he shall be of opinion that the ground for such refusal 
is the petitioner's change of religion, shall adjourn 
the case for a year. At the expiration of such ad- 
journment, the petitioner shall again appear in 
Court ; and if the respondent on being interrogated 
by the Judge or Commissioners, as the case may be, 
again refuse to cohabit with the petitioner, the 
Judge shall thereupon pass such a decree as last 

aforesaid : Provided that if the peti- 
^^' tioner shall so desire (but not other- 

wise), the proceedings in the suit shall, mutatis 
mutandiSf be the same as in the case of a female 
respondent. 

18. Notwithstanding anything hereinbefore con- 
j^^^^ ^ tained, if it shall appear at any stage 

spondent BO refuse of the suit that both or either of the 
^ ^ncJ^um- parties had not attained puberty at 
Stiitr^i^tyb^g the date of their marriage, and that 
impubu at time oi such marriage has not been consum- 
°'*^^'^**^®' mated ; and if, in answer to the inter- 

rogatories made pursuant to the thirteenth Section of 
this Act, the respondent shall refuse to cohabit with 
the petitioner, and allege,^ as the ground for such 
refusal, that the petitioner has changed his or her 
religion, the Judge shall thereupon pass such a 
decree as last aforesaid. 

19. When any decree dissolving a marriage shall 

have been passed under the provisions 
ties to marry of this Act, it shall be as lawfuUfor 
**^' the respective parties thereto to marry 
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iagain as if the pri6r inatriage had been dis- 
solved by death, and th^ issue of any such re- 
marriage shall be legitimate, any Native law to 
the contrary notwithstanding. Provided always 
that no minister of religion dhall be compelled to 
iBotemnize the marriage of aiiy person whose former 
marriage may have been dissolved under this Act, 
or shall be liable to any suit or penalty for reftising 
to solemnize the marriage of any such pOTSon. 

20. in suits instituted under this Act, the Judge 
T J ^' shall 9rder a Commission to issue to 

£4.?U^»^ such persons, whether males or females 
>aSJn of^^^^- or both, as he shall think fit, for the 
ed pergons. examination on interrogatories or 

otherwise of any persons i30 exempt as aforesaid. 
The provisions of ttie Code of Civil Procedure shall, 
so far as practicable^ apply to Commissions issued 
under this Section. 

21. At any stage of a suit instituted under this 
Proof of the ^^^> cohabitation as man and wife 

marrii^ and fbe shall be Sufficient presumptive evi- 
di^oi^*^^ ^' detice of the marriiage of the parties, 
quSa^eV'^on: and proof of the re^6ndent^s rcfusal 
vefftion. or Voluntary neglect to cohabit with 

"the petitioner, after his ot* her change of religion 
and after knowledge thereof by the respondent, shall 
be sufficient evidence of the respondent s desertion or 
Repudiation of the petitioner, and iahall also be suffi- 
cient evidence that such desertion or repudiation was 
in consequence of the ^petitioner's change of religion, 
unless some other sufficient cause for such desertion 
or repudiation be proved by the respondent. 

!Ptovi8iont of 22. The provisions of the Code of 

cSdi J'Z^^' Civil Procedure as to the summoning 

IST SSidSf ^ thS ^^^ examination of witnesses, shall 

Aiit. apply in suits instituted under this Act. 
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23. If at any stage of the suit it be proved tiiat 

the male party to the ^uit is or was at 
if either party^» the institution thereof under the age 
^'edby^hf aS; ^f sixteen years, or that the female 
or if the partiei party to the suit is or was at the same 

are cohabiting, or -f. •' i .■• r» Ji • j 

the respondent is time undor tho^age 01 thirteen years, 
willing to cohabit. ^^ ^j^^^ the petitioner and the re^ 

spondent are cohabiting as man and wife, or if the 
Court is satisfied by the evidence adduced that the 
respondent is ready and willing so to cohabit with the 
petitioner, the Court shall pass a decree dismissing 
the suit and stating the ground* of such dismissal. 

24. • If at any time within twelve months after a 
. , ^ . decree dismisi^ng the suit upon any 

Revival of suit /» ji i j • i * \^ ^ m 

after such dis- oi thc grouuds mentioned in the last 
"^^*^* preceding Section, the respondent 

again desert or repudiate the petitioner upon the 
ground of his or her change of religion, the suit 
may be revived by summoning tiie respondent ; and 
upon proof of the former decree and of such renewed 
repudiatioii or desertion, the suit shall re-commence 
at the stage at which it had arrived immediately 
before the passing of such decree ; and, after the 
proofs, interrogations, interview and adjournment 
which may then be requisite under the provisions 
hereinbefore contained, the Judge shall pass a decree 
of the nature mentioned in the sixteenth Section of 
this Act. 

25. If at any stage of the suit it be pi:oved that 
Petitioner's the respondent has deserted or repii- 

t^^lo ""U^^ diated the petitioner solely or partly 
8«it- in consequence of the petitioner's 

cruelty or adultery, the Court shall pass a decree 
dismissing the suit and stating the ground of such 
dismissal. A suit dismissed under this Section shall 
not be revived. 
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AND WIDOW. 

26. If the petitioner, being a male, has at the 

Male petitioner's *^^® ^^ ^^^ institution of the Suit twO 

cohabitation with or moio wivos, he shall make them all 

one of several ^ Jx J'itj. x r 

wives to bar the respondents ; and it at any stage ot 
®^*- the suit it be proved that he is coha- 

biting with one of such wives as man and wife, 
or that any one of such wives is ready and 
willing so to cohabit with him, the Court shall pass 
a decree dismissing the suit and stating the ground 
of such dismissal. The provisions as to revival 
contained in the twenty-fourth Section of this Act 
shall apply, mutatis mutandis, to a suit dismissed 
under this Section. 

27. A dissolution of marriage under the provi- 
Dissoiution of sious of this Act shall not operate 

XS*^8tatSJ ^ t^ deprive the respondent's children 
rights of children, (if any) by the petitioner of their 
status as legitimate children, or of any right or 
interest which they would have had, according 
to the Native law applicable to them, by way of 
maintenance, inheritance, or otherwise, in case the 
marriage had not been so dissolved as aforesaid. 

28. If a suit be commenced under the provisions 
Power to conrt ^^ ^^^^ Act, and it appear to the Court 

to award alimony, that the wifo has not Sufficient sepa- 
rate property to enable her to maintain herself suit- 
ably to her station in life and to prosecute or defend 
the suit, the Court may, pending the suit, order the 
husband to furnish the wife with sufficient funds to 
enable her to prosecute or defend the suit, and also 
for her maintenance pending the suit. If the suit 
be brought by a husband against a wife, the Court 
may by the decree order the husband to make such 
allowance to his wife for her maintenance during 
the remainder of her life as the Court shall think 
just, and having regard to the condition and station 
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in life of the parties- Any allowance so ordered 
shall cease from the time of any subsequent marri- 
age of the wife. 

29. No appeal shall lie against any order or 
No appeal under decree made or passed by any Court 

this Act ; but the in anv suit instituted under this Act ; 

Judge may state i • /• /» i • i 

case raising ques* but if^ at aUV stagO of the SUlt, tho 

ve^o^^hM^i^lI respondent shall allege by way of 
ved marriage. dcfenco that the marriage between 
the parties has been dissolved by the conversion 
of the petitioner, and that consequently the peti- 
tioner is not a Native husband or a Native wife (as 
the case may be) within the meaning of this Act, 
the Judge, if he shall entertain anjr doubt as to the 
validity of such defence, shall, either of his own 
motion or on the application of the respondent, state 
the case and submit it with his own opinion thereon 
for the decision of the High Court 

30. Every such case shall concisely set forth 
Case to state ^uch facts and documents as may be 

necessarjr facts necessarv to enable the High Court 

and documents j i • i*' .i .• • i ji i 

and suit to be to docide the Questions raiscd thereby, 
stayed. ^^^ ^^^ g^^ ^^^l be Stayed until the 

J'udgment of such Court shall have been received as 
lereinafter provided. 

31. Every such case shall be decided by at least 

Case to be de- *^^^® Judgcs of the High Court, if 
dded by three such Court bc the High Court at any 

udges. of the Presidency Towns ; and the peti- 

tioner and respondent may appear and be heard in 
the High Court in person or by Advocate or Vakeel. 

32. If the High Court shall not be satisfied that 
High Court may the statcmcuts Contained in the case 

f^?''Xtton?'^r are sufficient to enable it to determine 
alterations. the qucstious raiscd thereby, the High 
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Court may refer the c^^e hack to the Judge hy \vhom 
it waa stated^ to make 3uch additions thereto or 
alterations therein as the High Court may direct in 
that behalf. 

33, It shall be lawful for the High Court upon 
High Court may ^^o hearing of any such case to decide 

decide question the QU^stions raisod thereby, and to 

raised, an4 Judge ii^**. •! . .^ *'' .- 

shau dispose of delivcr its judgment thereon contam- 
case accordingly. ^^^ ^j^^ grouuds ou which such deci- 
sion is founded ; and it shall send to the Judge 
by whom the case was stated a copy of such judg- 
ment under the seal of the Court and the signature 
of the Registrar, and the Judge shall, on receiving 
the same, dispose of the case conformably to such 
judgment. 

34, Nothing contained in this Act or in Acta 

SavingofEoMan ^08. XXV of 1864 md J of 1865 

Catholic marri- shall bo taken to render myahd any 
^^^' marriage of a Native convert to Boman 

Catholicism if celebrated in accordance with the 
rules, rites, ceremonies and customs of the Komau 
Catholic Church ; and no Clergymen of such Church 
shall be liable to any suit or penalty under the pro- 
visions of either of the two Acts last hereinbefore 
mentioned, for solemnizing any such marriage. 

35, This Act shall extend to all the territories 
« X X i. . X that are or shall become vested in Her 

Extent of Act. •nr • , t-t i i i 

Majesty or Her successors by the 
Statute 21 & 22 Vic. cap. 106, entitled ^* An Act 
for the better Government of India," except the 
Settlement of Prince of Wales' Island, Singapore 
and Malacca. But it may be extended, with the 
consent of the Governor-General of India in Council, 
by order of the Governor of such Settlement to all 
or any part of the territory subject to his Govern- 
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ment ; and he may, with such consent as aforesaid, 
determine the Court in which suits against residents 
in such territory shall be commenced under the pro- 
visions of this Act. In case of such extension, if 
the Indian Penal Code shall not then apply to the 
said Settlement, the respondent's personal appear- 
ance pursuant to this Act may be enforced by such 
procedure as the said Governor, with such consent 
as aforesaid, shall provide in that behalf 



The First Schedule. 
Form of Petition, 

StaTnp 
Bs. two. 



To the Judge of the Civil Court of 

The day of 18 

The petition of A. B. of 

Sheweth : — 

1. That your petitioner was bom on or about the 

18 . 

2. That your petitioner was on the day of 
in the year 18 lawfully married to 0. D, at 

3. That the said C. D. is now of the age of 
thereabouts. 



day of 



years or 



4. That after his said marriage, your petitioner lived and coha- 
bited with his said wife at aforesaid until the day of 

18 . 

5. That previous to the day of 18 

your petitioner changed his religion for Christianitv, and that on 
such day he was baptized and became a member of the Church of 

6. That on the day of 18 [at least six months 
prior to the date of the petition], the said C. D. deserted your petitioner, 
and has not since resumed cohabitation with him. 

• 

7. That such desertion was in consequence of your petitioner's 
said change of religion. 

9 
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8, That there is no collusion nor connivance between your 
petitioner and the said C. D. 

Your petitioner therefore prays that your Honour will order the 
said C. D. to live and cohabit with your petitioner, or declare that 
your petitioner's marriage is dissolved. 

A. B. 

Form of Verification, 

I, A. B., the petitioner named in the above petition, do declare 
that what is stated therein is true to the best of my information and 

belief. 



The Second Schedule. 
Form of Citation in ordinary caies. 
To 0. D. of 

Whereas A. B. of claiming to have been lawfully 

married to you the said C. D. has filed his [or herl petition against 
you in the Civil Court of alleging that you the said C. D. have 

deserted him [or her] for six months in consequence of his [or her] 
having changed his Xo^ her] religion for Christianity, and praying 
that, unless you consent to live and cohabit with him [or her], it 
may be declared that his [or her] marriage is dissolved : Now this is 
to command you that, at the expiration of days [at least 

one month] from the date of the service of this on you, you do 
appear in tJie said Court then and there to make answer to the said 
petition, a copy whereof, sealed with the seal of the said Court, is 
herewith served upon you. 

And take notice that in default of your so appearing, you will be 
liable to punishment under Section 174 of the Indian Penal Code. 

Dated the day of 18 . 

(Signed) E. F. 

Judge of the Civil Court of 

Indorsement to he made after service. 

This citation was duly served by G. H. on the within named C. D. 
of at on the day of 18 

(Signed) G. H. 



The Thibd Schedule. 

Form of Citation in case of respondent exempt from appearance 

in Court 

To C. D. of 

Whereas A. B. of claiming to have been lawfully 

married to you the said C. D. has filed his [or her] petition against 
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you in the Civil Court of alleging that you the said C. D. 

nave deserted him [or her] for six months in conseG[uence of his 
[or her] having changed his [or her] religion for Christianity, and 

E raying that, unless you consent to cohabit with him lor her], it may 
e declared that his lor her] marriage is dissolved. Now this is to 
command you that, at the expiration of days lat least one- 

monih] from the service of this on you, you do hold yourself in 
readiness to answer and do answer such interrogatories as iaB,y be 
put to you by Commissioners duly authorised in tnat behalf under a 
Commission issued by this Court, in reference to the said petition, a 
copy whereof, sealed with the seal of the said Court, is herewith 
served upon you. 

And take notice that in default of your so holding yourself in 
readiness and answering such interrogatories, you will be liable to 
punishment under Section 174 of the Indian Penal Code. 

Dated the day of 18 

(Signed) E. F. 

Judge of the Civil Court of 

Indorsement to be made after service. 

This citation was duly served by G. H. on the within named C. D. 
of at on the day of 186 

(Signed) G. H. 



CHAPTER Y. 
ALIENATION. 

Alienation op Joint Property by a Co-parcener. 

In this Chapter " Alienation" includes '^ Lease," 
" Mortgage" and every other form of incumbrance. 

139. Except as provided in the subsequent 

sections of this Chapter, a co-parcener 

Co-parcener can- , .., . ii j /• ii 

not lOienate joint caunot, without the conscut 01 the 
******* other co-parceners, alienate any portion 

of the joint property so as to vest the 
whole of it in the alienee.* * | m.'; ¥^' 

This rule holds good although the part alienated is 
less than the share of the joint property to which on 
partition the alienor would be entitled. * # iwd. 



68 ALIENATION. [CH. V. 

1393^ Such an alienation, however, is not wholly 

void. Its eflFect is to give to the 

Effect of aliena- i . • i i • x j.i i • 

tion by co-parce- alienee a right as against the alienor 
/^®^* to compel him to effect 

partition* of the joint property and, str.,'*202/ 
so far as may be, to make good the ^^^^ ^^®* 
alienation out of the portion of the property which 
falls to his share on partition. 

[It does not seem certain what rights, if any, the alienee could 
enforce beyond those described in the section. It would seem 
reasonable that the alienor should in such a case be compellable to 
employ the whole of the portion allotted to him on partition towards 
satisfying the alienee and to make up the deficiency, if any, by a 
money payment. See L. R., 1 1. A., 106. The law on this subject 
might, it is submitted, advantageously bo laid down in the forth- 
coming Specific Relief Act.] 

140- A co-parcener can aHenate the undi- 

Aca-parcenercan yi^^d interest in the im., 471;2M., 

aUenate the share joint property tO which 416. See aUo 

to which on parti- *' i • i • i i i 5 M., 166. 

tion he will be en- On partition he WOUld 10 Bom., 162. 

«««^- be entitled. il'.l i. a., loe. 

[This is contrary to the view of the Bengal High » • ^ ^ « •. 
Court as to cases governed by the Mitakshara.*] ^ ^' ^' ^•» ^* 

141. The effect of such an alienation by a co- 
Effect of sale parcener ofhis undivided interest in the 

of undivided in- joint property is to give to the alienee a 

right to compel the vendor to effect par- 
tition and to hand over the portion of the joint pro- 
perty which has been assigned to him on partition. 

142. An aUenation by a qo-parcener of joint 
Extent to which property can be set aside by the other 

dMStelsUs co-parceners to the extent of their 
^^<^- interest in it : it is vaUd to the extent 

of the alienor's interest in it.^ # sm., 171. 

143. The effect of a mortgage by a co-parcener 

Mortgage of un- ^^ ^^^ Undivided interest in the joint 
divided interest. property is to entitle the mortgagee^ 

when the time for enforcing his security has arrived, 
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to compel the mortgagor to effect partition and allow 
the incumbrance to be enforced against the portion 
of the joint property assigned to him on partition. 

[A mortgage by a co-parcener of his nndivided interest can be 
enforced against lands, which under a revenue ♦t t> i t * 
process of partition are allotted to him as his f^*. 

share of the estate.]* 

144- Upon an alienation of joint property by 

a co-parcener, any co-parcener, who 
iuefor^ecSS^SJy would bc entitled under Section 149 to 
^®*'^®®* contest the alienation, may sue for a 

declaratory decree to the effect that the alienation 
has no other effect than that described in the three 
last preceding sections. 

[The current of decisions both in the Privy Council and High 
Court has of late been unfavorable to declaratory i m t t> k 
decrees. It is believed however that an actual ^^ 2 1 A 196. 
alienation of the joint property would be still '* * *' 

considered ground for relief of this nature. The law as to it must 
hereafter be looked for in the Specific Belief Act.] 

Alienations by Father. 

145- As against sons, grandsons or great-grand- 
Father's power sons, the father can alienate moveable 

moveibie'' *^^i^ auccstral property for certain purposes, 
trai property. such as indispensable acts of duty, 

gifts through affection, support of the family, its 
relief from distress and other matters of a like nature.* 
His powers of alienation over such 
property are greater than his powers ♦ 1 Mit. ch. 1, •. 1, 
of alienation over immoveable ances- tstr.,^. 
tral property.t 

[The rights of the father in disposing of ancestral moveable pro> 

Serty are not very distinctly defined in the Mitakshara or the Text 
looks, nor have the decisions of the Courts left the matter free from 
doubt. Paragraphs 21 and 24 of Chapter 1, Section 1 of the Mitak- 
shara favor the view that the moveable property of the family is at 
the father's absolute disposal, while the immoveable property 
remains common. On the other hand Section 24 limits the father's 
powers of alienation of moveable ancestral property in the manner 
set forth in the section. Sir T. Strange (p. 20} adopts this view, 
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limiting the father's power of such property to cases in which the 
alienation, if not for the immediate benefit of the heirs, is at any 
rate of a nature consistent with it, " for imperious acts of duty and 

Surjposes warranted by Texts of Law." In R. A. 87 of 1875, 1 
I. L. R. 76 it was, apparently, conceded that the father's powers of 
alienation in the one case were greater than in the other, though the 
precise limits of his power were not defined.] 

146- The father's powers of alienating immove- 
Father's power able ancestral property are identical 

movS*'^iiS: with those of the manager, as de- 
trai property. scribod in the next succeeding section. 

Alienations by the Manager. 

147- Save as provided in the preceding sections 

of this chapter as t'o the powers of 
ma^uen^*^*'^ each co-parccncr over his own share, 

the manager cannot without the con- 
sent of the other co-parceners alienate the immove- 
able joint property, unless such alienation be neces- 
sary for some family purpose or for the discharge of 
an indispensable religious duty or in some other 
way for the benefit of the joint estate. 

An alienation made in contravention of this sec- 
tion is unlawful. 

148- The following are instances 

instancesofwhat of a ucccssary family purpose within 

ua^necesBarypur. ^j^^ meaning of the last preceding 

section : 

(a) A decree is in course of execution against 
the family property or against the mana- 
ger, and he alienates family property, 
in good faith, for the purpose of meeting 
the decree, there being no other means 
available for doing so ; 

(6) The manager in good faith alienates the 
family property for the purpose of dis- 
charging a debt, which is of such a 
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nature as to be chargeable on the family 
property, there being no other means 
available for discharging it. 

(c) The manager in good faith alienates family 
property in order to pay off an arrear of 
revenue, due in respect of the estate, 
there being no other available means of 
paying it. 

[In 6 M., 386, HoUoway, J. observed, " It is not enough in my 
opinion to produce a decree or a mortgage or a bond and show that 
the money was lent for the discharge of the sums due under one of 
them. It is necessary to so further and show thsit those debts 
themselves were such as to be properly binding on those who have 
not personally incurred them. If it were otherwise the debtor, 
having first borrowed money for his own purposes and mortgaged 
family lands for the satisfaction of the deot, would be able, by the 
simple process of admitting the debt, to render the invalid unim- 

Eeachable: or, by discharging with borrowed money a previous 
ond in iliself wholly invalid against co-parceners, would bind them." 
The difficulty pointed out by the- learned Judge has never, it~ 
is submitted, been thoroughly met. The rule that any security or 
judgment will justify an alienation would, as Mr. Justice 
Holloway points out, render the whole law of the restriction of the 
powers of the manager illusory, and enable him to do what he pleased 
with the family property. The Judicial Committee of the Privy 
Council have held, however, that in some cases at any rate the 
existence of a decree is sufficient to support the alienation in the 
hands of a bond fide purchaser at an execution-sale. In a recent 
case their Lordships observed as to a purchaser of this character, " A 
'' purchaser under an execution is surely not bound to go back 
" beyond the decree and ascertain whether the Court was right in 
** giving the decree, or, having given it, in putting up the property for 

" sale under an execution upon it The purchaser under 

'* that execution was not bound to go further back than to see that 
" there was a decree against those two gentlemen, that the property 
" was property liable to satisfy the decree if the decree had been 
" properly given against them : and (the defendant) having enquired 
" into that and having bond fide purchased the Estate, and bond fide 
** paid a valuable consideration for the property the plaintiffs are not 
" entitled to come in and set aside all that has been done under the 
'' decree and execution and recover back the Estate from the 
" defendant. L. E., 1 1. A., 334." 

Where an usurper, wrongfully in possession of a Zemindaree, 
had charged it with debts, it was held that the mere fact that the 
documents, evidencing the debts, recited that the debts were for the 
purpose of discharging arrears of land revenue, was not enough, in 
the absence of evidence connecting the loans with 
debts contracted by former and lawful Zemindars, « 3 M., 261. 
to render the debts chargeable on the Estate.* 
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Sometimes decrees are merely a mode of recording formally a 
previous compromise arrangement, under which the property men- 
tioned therein was hypothecated, and the terms of which, being 
embodied in an application made by the parties, were filed by leave of 
the Court. There was an irregular practice Ln some districts by which 
execution was applied for and issued upon these filed razeenamas as if 

on a formal decree The Court held in the Padamatoor case that 

the device of such razeenama decrees and of the processes of execu- 
tion issued thereon against the person or property of the holder of the 
Estate can give no support to loan transactions other- ^^ j. ^ - ^o 
wise not established as valid charges on the Estate.*] ° ^•» ^°^* 

148a'- The following are instances 
Instances of what Qf -vehat IS not a necessarv family 

IS not a necessary • i • ■■ • 

purpose. purpose Within the meaning of Section 

147: 

(a.) A sale of family property is made by a father 
in order to enable him to redeem a mortgage, the 
term of which is not nearly expired ; this is not such 
a necessary family purpose, as to pre- ^ 5 w. 28. 
vent his son from contesting the sale.*^ ^o^t'. 229. 

(6. ) A Zemindar of notoriously spendthrift habits, 
becomes deeply involved, and amongst other 
airrangements for raising money, allows razeenama 
decrees to be entered up for amounts alleged to have 
lent to him. 

The fact that the family property was alienated 
in the discharge of these decrees is not enough to 
show the alienation to have been 
lawtul as tor a lamily purpose. 

* 

S0ITS TO SET ASIDE ALIENATIONS. 

149- An unlawful alienation of joint property 

Who may con- ^7 ^ Manager may be contested by 
test aUenation. any co-parcener who 

was alive, i. e. , conceived, at the time * r.' a. 43 & 46 
of such alienation. ^ °' ^^^^' 

[A suit by a Hindu, governed hf the Mitakshara, to contest an 
alienation by his father must be brought within 12 years of the date 
of the alienation. Indian Limitation Act; Scb. 2, Art. 125.] 
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But an alienation by a father, made with the 
Grandson can- consont of his sons, cannot be con- 
not contest aUen- tested bv a fifrandson 

ation with any ^^^^^^ *^J «, gx«.uv*ov/xx • i j^o^ij^ 215. 

son's consent. or great-grandsoH.* 

[In a suit by son to contest alienations by - „ gAi 291 3 
his father's widows all the alienees may be joined.] * --«'-. 

150. Iq deciding whether an alienation of joint 
property by a Manager shall be upheld or be set aside 
as unlawful, the following rules ought to be observed ; 

(a.) The burthen of showing, by direct or pre- 
sumptive proof, a primd 
r^f'*^*^ ^^ /aae casein support of 6m., 379. 

the existence of the 
conditions necessary to give the legal capacity to 
alienate, rests, as a general rule, upon the party 
claiming to have acquired under the alienation a 
title to the joint property. 

(6.) A person, advancing money on an alienation 

Duty of aUenee of joiut property by a g j^ J ^ 393 
from tiie Manager. Manager is bouud to • •» • 

enquire into the necessity for it and to satisfy him- 
self as well as he can with reference to the parties, 
with whom he is dealing, that the Manager is acting 
in the particular instance for the benefit of the estate : 

If he does so enquire, and acts honestly, and has 

reasonable grounds for believing in the 
now"^^n^i^n existeucc of a sufficient necessity, the 
S^^f^^e^aSJi fl'Ctual existence of such a necessity is 

not a condition precedent to the valid- 
ity of the alienation ; nor, under such circumstances, 
is the person advancing the money bound to see to the 
application of the money advanced for such alienation : 

(c). The points, as to which the person advancing 

the money in such a case is bound to 
a^?^*a4v^^g inquire, are the actual pressure on the 

10 
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money ii bound to estate, the danger to be averted, the 

benefit to be conferred. If, with 
reference to these, the alienation appeari^ to be one 
which a prudent owner would make in order to 
benefit the estate, the person advancing the money 
will not be affected by the precedent ^ , „ , , «,^ 

J /» . i li* *6M.L A., 393. 

mismanagement of the estate . 

(d.) When the validity of an alienation of 

Facts to be joiut property is in dispute between 

whJn^tS^ancris ^ome of the co-parceners on the one 

not made to dis- hand and the alienee on the other, 

charge existing •/» . i i . i i i 

charge or ancestiJ II the mouey has uot been advanced 
^®^*' for the purpose of discharging an 

antecedent charge on the joint property or an old 
debt incurred by an ancestor, the alienee must 
establish by positive proof the existence of a 
family need or sufficient beneficial purpose requiring 
the advance of the money ; 

Factstobe proy- ^^^ ^^ ^^^ mouey has bocn advanced 
ed when money in good faith for the purposo of dis- 

bas been advancecL ^^ ^ *^ 

for purpose of dis- charging au antecedent chargo on the 
deSt*iShSrge*SJ*oid property or an old debt of an ancestor, 
^^^*- it is enough for the alienee to show 

(1) that there was such a charge or debt, 

(2) that it appeared on reasonable inquiry to be 

a cjiarge or debt from which it was prudent 
to relieve the family, 

(3) that the money was advanced in good faith 

for the purpose of discharg- ^ 

ing such charge or debt.* * ' * 

[These positions are laid down by Scotland, C. J., as having been 
established in Hanoonan Persad Panday v. Mt. Babooe Munraj 
Koonwaree, 6 M. I. A., 393 ; but the rule obliging the alienee, where 
the alienation is not made to clear off a pre-existing charge or 
ancestral debt, to establish by positive proof the existence of a 
BuflScient necessity, seems more rigid than any laid down by their 
Lordships in that case.] 
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(e.) In considering the good faith of a person 

who has advanced money on the 
siZe^i^decidS'g alienation of joint property, the 
on good faith of Court ouffht to considcr (1st) the 

alienation. . . ^/» ,i ^ 'i 

position ot the person so advanc- 
ing money, whether it was such as to give him 
facilities for ascertaining the real position of the 
family and the necessity for the ^ 
advance ;* (2nd) the position of the * 

person to whom the money was advanced, whether 
it was such as ought to have aroused suspicion and 
called for especial inquiry by the person advancing 
the money. " 

(f.) In a suit by a co-parcener to contest an alien- 
ation made by the Manager during the 
wm^d^li^l co-parcener's minority, the question as 
oircumitancei of ^q the party ou whom lies the burthen 

each case. i* - "^ j, r.-i r i 

01 prooi IS not one capable ot a general 
and inflexible answer. The presumption proper to 
be made will vary with circumstances 
and must be regulated by and be * 6 m. i. a., 419. 
dependant on them.**^ 

Illustration, 

Where the alienee himself sues to enforce the alienation, be may 
be reasonably expected to prove facts presumably better known to 
him than to the minor co-parcener, viz., those facts which embody 
the representations made to him of the alleged needs of the estate, 
and the motives influencing his immediate loan. On the other hand 
it would be unreasonable to require such proof from one who was 
not the original alienee, after a lapse of time and # a m T A 419 
enjoyment and apparent acquiescence.* ^ M.I.A., 4i». 

(g.) The burthen of proving that the purchase- 
money paid in consideration of an alienation of joint 
property became part of the assets of the joint estate 
and that the person contesting the alienation has 
had the benefit of his share of it, 
lies upon the person seeking to sup- ♦5Wy.,3i9. 
port the alienation or incumbrance.* 
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(A.) The Court will consider whether the debt, 

AUenation will ^^^ ^^^ discharge of which the alien- 
not be upheld ation is alleofcd to have taken place, 

when alienee , , . ° i . , • jy j. 

acquiescent in has Doen mcurrcd owing to misiortune, 
^***®* an income inadequate for the ordinary- 

expenditure of a person in the position of the 
person incurring the debt, or antecedent mis- 
management of other Managers ; or, on the other 
hand, whether it is owing to profligacy and wanton 
waste of the estate on the part of the alienor ; and if 
the latter state of facts be proved, the Court will 
scrutinize rigidly to see if the person advancing the 
money was in any way a party to such profligacy ot 
wanton waste, and if it be shown that he was 
so cognizant of or a party to it, 
the Court will not deem the alie- •6m.i. A.,423. 
nation to hav^ been lawful.* 



Illustration, 

A Zemindar with a good income goes on for years indulging in 
profuse expenditure, borrowing of money-lenders and allowing his 
land revenue to fall into arrears. Government attaches his estate 
for land revenue, and one of the money-lenders gets a decree and 
proceeds to execute it against the Zemindar. A portion of the 
estate is sold to another of the money-lenders, and his own debt, the 
debt of the judgment creditor and the arrear of land revenue are 
cleared o£E by the sale. A co-parcener, who was a minor at the time 
of the alienation, contests it. The Court, if it is satisfied that the 
purchaser was cognizant of and acquiescent in the profuse expendi- 
ture which rendered the sale necessary, will deem the alienation to 
have been unlawful. 

(i.) When sons sue to set aside an alienation of 
Suit by son. to *^® J^^^* property effected by their 

•etaside alienation father for the purpOSe 

byfather.. of paying his debt,* •i^^i.i-A-.33i. 

they must show, in order to set aside the alienation, 
that the debt in question was of such a jiature 
as that there was no religious obligation on 
them to discharge it, as being immoral, grossly 
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prodigal or in some otHer respect of such a nature 
that the son was not bound to meet it. 

[The case, on which (i) is based, was on the face of it a collusive 
attempt by father and sons to set aside the father's alienations and 
repudiate his debts. This circumstance no doubt influenced the 
Committee in the view taken of the legal relations of the parties and 
in the narrow limits to which the son's right of repudiating his 
father's debts is restricted by the judgment. The language 
employed by their Lordships certainly seems to carry the law as to 
the liability of the son for the father's debt somewhat further than 
the former decisions, and to make it incumbent on the son contesting 
his father's alienation of family property to show not only that the 
debt was not for a family purpose, but that it was in its nature so 
immoral as to counteract the religious obligation of the son to dis- 
charge it. The question is, in fact, treated not so much as one 
between co-parceners, each of whom has a right to be consulted as 
to any alienation of family property, as one between father and sons, 
the latter of whom are as a rule, under a pious obligation to defray 
the former's debts. 

In B. A. 60 of 1874 Morgan, C. J. and Holloway, J. intimated their 
opinion that this judgment had not altered the law as laid down in 
Hanoonan Fersad Fanday v. Mt. Babooe Munraj Koonwaree, 6 M. 
I. A,, 393, and that it is still open to a son to dispute an alienation by 
his father on the ground that it was not incurred in defraying a fair 
family debt. The explanation may be that anv alienation of family 
property by an undivided Hindu, otherwise than for a family pur- 

Sose, ought to be regarded as profligate and immoral. See also 8 
L, 177.] 

(j.) The mere knowledge of a co-parcener that an 
alienation of family property has taken place is not 
equivalent to his acquiescence so as to 
bar his right to sue to contest the /2m., 4^. 
alienation.* 

Alienations by legal process. 



Sale of Property in Execution of a Decree. 
151. The undivided interest of a co-parcener in 

Intere.tof CO. ft^ j^^* P^^P^F*y ^^7^ during his 
parcener may be llie-time, DO SOld lU exeCUtlOU 01 a 
.old in execution. ^^^^^^ ^^^^^^ ^^^j^^^ 

him personally, whether the suit be * ^ ^^ ^5' S^^ 
on contract or for a wrong.* 
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The purchaser of such an undivided interest at 
Purchaser at an executiou salc may enforce any 
to^^:L^"^^ right of partition which the owner of 
*«re«*- such interest enjoyed at the time of 

the purchase^ and he may do so to the extent to 
which and subject to the conditions under which 
such owner could enforce it. 



151a* The- undivided interest of a late co- 
parcener in the joint property cannot after his decease, 
be attached in execution of a decree obtained against 
him in his life-time for a personal debt,* ^^^^ 
nor, if attached during his life-time ^ " 

for such a debt, can it, subse- ts,A.22iofi876, 
quently to his death, be sold in exe- 
cution of the decree, t 



[But see 6 M., 277 where a decree against the father, to which his 
undivided share was liable, was executed against the property in 
the hands of the minor son's guardian.] 



Refund of puhohask-money in cases in which 

alienations of joint property are wholly 

or partially set aside. 

152. Where an alienation of joint property is 

When purchaser ^^^ asido, the purchasor will be entitled 

may recover pur- to a rcfund of purchase-monev from 

chase-money on ., , * , • j_ xi. 

canceiment of sale the porson at whoso instanco the 
of joint property. aHonation is sct asido, if it be proved 

that the purchase-money became part of the assets 
of the joint estate and that the person^ 
at whose instance the alienation is set 5 "^J^ ^^Vs 
aside, has had the benefit of his share '""'■' "^ 
of it.* 

[As to this see ss. 64 & 65 of the Indian Contract Act, 1873.] 
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Rule where Alienation is partially upheld. 

153* If there has been an alienation of joint 

Pe«on adyanc property and such alienation is found 

^g monev is en- to have been lustified as to a part 

titled to charge on ., «, r» -i •* 7i 

propertyto extent thereof by a family necessity or other 
•tioiT^ jwSl lawful purpose, though not as to the 
^^^•- whole, the person who has advanced 

the money on such alienation will be entitled to a 
charge on the lands so alienated, to the extent of the 
money required for the family necessity or other 
lawful purpose, although the alien- ^^^ ^j ^^^ 
ation is not upheld as to the money Nort., m' 

r.^f «^ ^^«„;^^/* 8 M. I. A., 665. 

not so reqmred. 

A mortgage of ancestral property by a Manager is set aside as 
invalid : it is shown, howeyer, that part of the consideration of the 
mortgage was the payment by the mortgagee of certain prior valid 
ohiurges on the property. The mortgagee will be « »* t a ^q« 
entitled to the benefit of such prior charges.* ^ ^' ^- ^'' ^^^' 

154- In the absence of proof of facts which 
would give the purchaser an equitable right to com- 
pel a refund of the purchase-money from the person 
contesting the alienation, such person is not bound, 
on an ahenation being set aside, to ^ 

refund the purchase-money.* ^'' 

Alienations bt a person who has no Co-pakoenebs. 

155- A man who has no co-parceners may alien- 

ate his ancestral property, moveable or 
■on *S"i^mS immoveable, and neither his separated 
anceatrai pro- gon nor any othor of his 

kinsmen can dispute such » ?^' ^ 

... - * ^ 1 U., 020. 

alienation or charge.* 

But he cannot so alienate his property as to 
leave nothing for the maintenance of those who 
are entitled to maintenance at his hands and for 
the marriage of daughters. 
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niuatration. 

A has separated from his brother B, his sons G and D and his 
nncle E, and has no co-parcener : He can do what he pleases with 
his property, so long as he leaves enough to provide for the mainte- 
nance of those who are entitled to maintenance at his hands and for 
the marriage of daughters. 

REaiSTRATION OF ALIENATIONS OF LaND. 

156. Regulation XXV of 1802, s. 8, provides 
as to alienations by Zemindars, Merasidars and other 
land proprietors that " unless the sale, gift or trans- 
fer shall have been regularly registered at the office 
of the Collector and unless the public assessment 
shall have been previously fixed and determined, 
such sale, gift or transfer shall be of no legal force or 
effect, nor shall such transaction exempt a Zemindar 
from payment of any part of the public land-tax 
assessed on the entire Zemindary previously to such 
transfer, but the entire Zemindary shall continue 
to be answerable for the total land-tax in the same 
manner as if no such transaction had occurred." 

[This Regulation defined generally the rights of Landed Proprietors 
and the position which the Government intended for the future to 
assume toward them. The intentions announced in the Preamble 
have been but very partially realized, as the policy of perpetual 
settlement was abandoned. Section 8 declares proprietors to be at 
liberty to transfer their lands to whomsoever they please without 
the previous consent of Government, but subject to the provision set 
out m the section above. A similar provision as to rojo^istration of 
transfers of lands is to be found in Regulation XXVI of 1802. Regu* 
lation lY of 1822 provided against misconstruction of the object of 
Regulation XXV of 1802 by declaring that the Regulation was 
not intended " to define, limit, infringe or destroy the actual rights 
of any class of landholders or tenants," but merely to indicate the 
procedure to be followed against tenants in default. 

In 3 M., 5 it was held by Scotland, 0. J. and Frere, J. (Holloway, 
J., dissentiente) that an alienation by a Zemindar, in which the terms 
of Section 8 of Reg. XXV of 1802 were not complied with, was 
invalid as against the grandson of the Zemindar. 

It has since, however, been repeatedly held and is now unquestioned 
that the section was for revenue purposes only, and that the validity of 
the transaction as between other parties than the Government was not 
afEected by a failure to comply with the requirements of the section. 
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Provision for the separate assessments of alienated portions of 
Permanently settled Estates is now made by Madras Act I of 1876, 
which enables either alienor or alienee of any snch portion to apply 
to the Collector of the District for the registration of the portion 
alienated in the name of the alienee and for its separate assessment 
to land-revenue.] 

Alienations by a Widow. 

AUtnation by 157- Alienations by a widow are 
widow. considered in Chapter IV. 

Alienations of self-acquired property. 

. , 158. Self-acquired moveable [and, 
proper^*^mily'be probably, immoveable] property may 
auenftted. \yQ alienated at the pleasure of the 

self-acquirer. 

[Mr. Strange, following his father, lays down that a father cknnot 
alienate self-acquired immoveable property without the concurrence 
of his sons :* but the tendency of modern decisions ^i « . « 
is to enlarge the father's powers over his self- ^^' ^'» 5 •^*^- 
acquisitions whether of moveable or immoveable property. A doubt 
is expressed at 3 M., 55j on this point.] 

Gifts. 



Requisites op a valid Gift. 

159« III order to constitute a valid gift there must 
Giving and ac- be(a) a giving, either oral or written, 

to^^'SaUdJty'^Sf ^i*h *1^® intention on the part of the 

gift- donor to pass the property in the 

thing ffiven to the donee, and(6) 

an acceptance m the donor s life-time ;* 

and, consequently, in order to constitute a vaUd gift 

there must be in existence at the 

time of the gift a person capable t4B. (o.^.)io6. 

of accepting it.t * 

In order to constitute the giving and acceptance 
here mentioned there must be such delivery as the 
nature of the gift admits of or requires. 

11 
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Illustrations. 

(a.) A, the owner of land, of which there are no title deeds and 
which is in the occupation of a tenant, makes a deed of gift of the 
land to B and hands to B the counterpart lease. # .. w- ^qa 
This is a sufficient giving and acceptance.* -» * 

(&.) A, haying given a house to B, quits it, taking his goods 
with him, and informs B that the housre is vacant. This is sufficient 
delivery on A*s part, and if B enters upon the # ^yj . ,„^ 
house or Otherwise intimates acquiescence in the Nort., 326. 
gift, it is sufficient acceptance.* 

(c.) A gives a warehouse to B and hands him - ,,, ^ «a« 
the key. Thid is sufficient delivery.* ^"""^-^ ^^l. 

((2.) B is living in A's house as tenant. A 
gives him the house. No formal delivery is • Nort., 322. 
necessary to complete the gift.* 

(e.) A gives a field to B, which is in the hatids of tenants. B 
receives rent from some of the tenants. There has ,, . _ a n *% 
been sufficient delivery of the land by A to B.* * Bom. A.O., 31. 

(/.) A gives gold cloth to B, and symbolises the gift by bestowing 
water or any other act recognised as symbolical of » t^. . «,,« 
the gift. iWe has been sufficient delivery.* ^^"^'^ ^^^ 

(g.) A gives some jewels to B, who is absent. They are 
accepted by some of B*s kinsmen on his behalf, 
with the assurance that B will accept them. This * ^°^*-» ^■^^• 
is sufficient delivery.* 

[This seems a departure from the rule that there must be accept- 
ance on the part of the donee.] 

(h.) Property is givten by deed or will to A for life and to B and . 
his heirs at A's death. It is delivered to A ; the ^^j^ j ^ ,*y- 
gift to B is not invalid owing to the property not * ^- * ^'' ^^^' 
having aetuBlly comeiBto his possension.* 

[In thid oaere too there appears to be no acceptance by B.] 

(t.) A gives to B, a minor, a right Of action, on which A in 
suing: B's guardian accepts the ^ift and carries on the suit on 
behalf of B. The fact of there bemg no delivery • ^^ _x ooa 
does not invalidate the gift, aft the nature ol the '"^"•' ^^' 
cae^ did not admit of it.* 

(j.) Property is given by A to B, but remains in the possession of 
A, the deed of gift expressly setting forth that ^ «. . «-* 
it is allowed to remain in A*s hands by way of ^^"•» ^^^* 
loan. The fact of non-delivery does not mvahdate the gift.* 

100- Agift,otherwi8e valid, is not rendered invalid 

Facti, vhich do W by being made in contemplation of 

notinvftUdategift. d^ath and subject to a conditioniJ 
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right of resumption iu ca^e of the donor's recovery ;* 
or (6) by being mo-de dependant on» ^ 
a contingency ;t or (c) because the 33.'(o.i.)ii». 
donee is an Idol or Temple or re- tNort., 323. 
ligious conmiunity and the effect of the gift is to 
tie up the property in the hands of the donee and 
his successors;! or Id) because the ^_ 

J . • • r» ii • • t Nort., 317. 

donee is a minor, if on attaining ma- 2 b. (o. j.) 47. 
jority he does something to indicate 

acceptance ;§ or (e) because the donee ^ ^^^'* ^^^' 
is one who is incapable of inheriting 

through lunacy or other disqualifica- " ^^** ^' 
tion ; or (/) » because it is voluntary. || 

161. A voluntary gift may be valid although the 

donor is at the time in debt. The 
whew^onor iTin Validity or invalidity of such a gift 
*•***• depends upon the question, whether 

the facts connected with the debtor's state of indebt- 
edness justify the inference that, on making the gift, 
he had the intention to deprive the objecting creditor 
of the means of recovering his debt, or to hinder, 
delay or otherwise defraud him in ♦ 3 m.^ 231. 
respect of the recovery of his debt.* * w'> ^• 



Revocation of Gifts. 

162. A complete gift is irrevo- , 
cablo.* 

Mortgages. 



Nort., 316. 



163. A mortgage is a pledge of immoveable pro- 
perty by way of security for a debt. The 
''Mortgage,** person pledging the property is called 
"Moitlagee!** ^^ mortgagor, the person to whom it 
"£S^^" a»d is pledged the mortgagee : when the 
**™' mortgagor pays off the mortgage debt 

and frees the pledged property from the charge upon 
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ifc, he is said to " redeem :" when the mortgagee 
enforces any h'ight given to him by his contract of 
putting an end to the mortgagor's right to redeem 
either by selling the property and out of the sale 
proceeds satisfying his debt, or by becoming absolute 
owner of the mortgaged property, he is said to " fore- 
close. " 

V 

[For cases in which there were doubts as to whether an instru- 
ment was a mortgage or sale, or lease, see 8 M., 31, 5 M. I. A., 72 ; 
L. R., 1, 1. A., 241 ; 7 M., 224 ; 7 M., 397 ; 6 M., 258 ; 3 M., 363.] 

Forms of Mortgage. 

164- A Mortgage may be 

• either (1.) Usufructuary. 
(2.) Simple. 
•(3.) By way of conditional sale. 

165. An usufructuary mortgage is one in which 

the mortgagor gives up the mortgaged 
mortgagi™*^*^ property to the mortgagee, who, unless 

the debt is paid off, may retain pos- 
session thereof until he has from the rents and profits 
of the property repaid himself the interest, or, if the 
contract so provide, the principal and interest of the 
mortgaged debt. 

166« An usufructuary mortgage may be either 

Uaufnictu ^^ ^^ wholo right and estate of the 
mortgage for a mortgagor or of his right and estate 
**'™' for a term of years only. 

167« A simple mortgage is one in which the 

Simple mort- mortgagor binds himself personally for 

gage. repayment of the mortgage debt and,' 

remaining in possession of the mortgaged property, 

pledges it as collateral security for such repayment. 
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168- The mortgage by conditional sale is one in 
Mortjragebycon- which the borrowor, not making him- 
ditionu sale. self personally liable for the repayment 

of the loan, covenants that, in default of payment of 
principal and interest on a certain date, the land 
pledged shall become the property of the mortgagee. 

Its essential characteristic is that, on the breach 
of the condition, the contract executes 
itself "and the transaction is closed and * ^^* y^^Siw 
becomes one of absolute sale without M*^*A. 56o^ 
any further act of the parties or ac- 
coimtability between them.* 

169. A mortgage by conditional sale may or may 
not be usufructuary. 

VJQ. The contract of mortgage by conditional 

sale is a form of security known under 
con^S^ B^e various names throughout India; 
Ualn^^^^^ ^ according to the ancient law of India, 

it was enforceable according to its 
letter ; whether it was embodied in one instrument 
or in two separate instruments and whether or not 
the transaction appeared on the face of the instru- 
ment to be in its inception a mortgage. This law 
must be taken to prevail in every part of India in 
which it had not been modified either 
by actual legislation or by established ^ ^*v^^Kw 
practice. It prevails in the Presidency f ^® seo^ ^' 
ofMadras.t 

171. A course of decision in the Presidency of 
Course of deci- Madras began in 1858* 

sion since 1868. ^83 COntiuued in 1859t ts^f Dffo;i869 

and 1860t up to 1871§ by which the ^f i%,2 m.,. 
principles of English Courts of Equity ^ 420. 
were applied to mortgages in India, ^ l^'^L 7 m.. 
and the power of sale in cases of mort- ^^' 
gage by conditional sale was treated as a penalty. 
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and nothing more was allowed to be recovered 
than what passed from one party to the other, 
no sale being allowed to become absolute, when 
security for money was an object of the trans- 
Doubtfui whe- action. This course of decision was 
therPriyv Council originally in contravention of the law 

will follow this i!»TJ*l.J. J. i. 1 

course as to mort- oi India I Dut as to mortgages by 
u^Z sLTnce conditional sale executed since 1858, 
1858. it is a matter of doubt whether the 

Judicial Committee will follow the old law or the new 
course of decision which has sprung up since 1858. 

In the case of a stale claim to redeem a mort- 

in hch S^S^ ^"^ dispossess a mortgagee, who 
oidSwwbuidp^ro- had before 1858 acquired an absolute 
babiy be followed, ^'^j^^ ^^16X6 would bo strong rcasous 

for following the old law. 

In the case of a security executed since 1858, 
The case in which ^^^^^ would be strong rcasous for fol- 

the course of d^ lowiug the neW course of * Thumboosami 

wdSbiybe decision, with reference ^^UXi: 

foUowed. ^Q ^j^^j^ ^j^^ parties ther, 2 I. A.. 241. 

might be supposed to have contracted.* 

[See 6 M., 258, as to enforcing penalty of a k&nam.] 

Rights of Mortgagoe and Mortgagee. 

172' A mortgagee may foreclose if 
w'io/e?^**' "^^ the terms of his contract ^^^ ^ 

empower mm to do so.* 

[This case overruled a doctrine which, observed the Court, had 
grown up within the last eight years of the Sadder Court's existence, 
that no mortgagee could ever foreclose.] 

Being in pog- 173. The fact of being in posses- 
Betsicm conferi no gion of the mortgaged property does not 

superior ngnt. - o o r r j ^ 

confer on a mortgagee a superior claim 
as regards the mortgaged property to that of another 
mortgagee upon it who is not in possession. 
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174- A prior mortgagee, having purchased the 
Bight of mort- mortgaged property, may protect 

SSe'd mortg4"Jd himself by his own mortgage against 
property. subsoquent mortgagees, although he 

has notice of them at the time of ^31 

the purchase, and although he takes no 
steps to keep his own mortgage alive. 

174si* The mere possession of the title deeds by 
a second mortgagee, though a purchaser for value 
without notice, will not give him priority over a 
previous mortgagee. In order to give him priority 
in such a case there must be some act indicative of 
acquiescence or default on the part of 
the previous mortgagee. * * 4 m., 373. 

175- Subject to the law of limitation a mortgagor 
Mortgagor*! ^^^ redeem at any time unless, in the 

right to redeem. caso of a mortgage by conditional sale, 
the sale has by the terms of the instrument, become 
absolute ; or unless the terms of the contract dis- 
tinctly limit the time at which redemption is to take 
place. 

[A mortgage deed may provide that redemp- o»r ^7 
tion shall not take place before a specified time.] ^^'» ^'' 

176. A mortgagor or mortgagee may transfer to 
Transfer of mort- another any rights which he has under 
gRge rights. the mortgage. 

177« Whei^ any law of limitation* prescribes a 

period for the bringing . ^,^„,^ ^ 
Eight, of pur- of a suit to recover im- xrvof i869, ». 5 

chaser of mort- - , . , now Act IX of 

faged property. mOVeablo property mort- ISZl, schedule 2, 

gaged and afterwards ^^' ^^' 
purchased from the mortgagee in good faith and for 
value, the person claiming under such a purchase 
must, where the fact of the mortgage is clear, in 
order to constitute himself a bond fide purchaser, 
establish clearly that he purchased the property as 
an absolute property in contradistinction to a mort- 
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gaged property and that there was a distinct contract 

on the part of the vendor to convey the 

property to the purchaser absolutely.t + ^^ ^^' ^' ^'* ^• 

[The rules of English Law as to relative rights of legal and 
equitable mortgagees are applied in Indian Courts g .. . 
and so far form part of the Hindu Law of mortgage. ' ' 

A mortgagor, coming to redeem, must pay the costs of the mort- 
gagee, unless the mortgagee have been guilty of oppressive or impro- 
per conduct, in which case the Court will refuse him 
his costs or make him pay the costs, according to * 3 M., 281. 

the degree of his miscpnduct.*] 

Alienations by Will. 

178- The testamentary powers of a Hindu are 
Testamentary co-extonsi vo with his powors of alienat- 

^n^^e ^^tw i"? ^^ incumbering during life, with 

inter vivos. this excoption, viz., that a co-parce- 

Exception. ^er cannot by Will alie- + g m « 

nate, incumber or in any way affect his " 

undivided interest in the joint property, t 

[In R. A. 1. of 1875 a Full Bench held that they were precluded^ 
by the decision in 9 M. I. A., 96 from considering the question of the 
competence of a Hindu with a son to alienate self -acquired property 
by Will. 

In 1 M., 326, whore all the preceding cases are reviewed by Scot- 
land, C. J., it was ruled that a Hindus' powers of alienation by will 
were co-extensive with his powers of alienation inter vivos ; but this 
rule must since the ruling in 8 M., 6, be taken with the modification 
specified in the section.] 

Law appHcabie 179- All rulcs of law applicable to 
^^T^bTa^ alienations in life-time apply, so far as 
ed to Wills. the nature of the case admits, to 

alienations by Will. 

[In 1 M., 405, Scotland, G. J. had to deal with a bequest of a 
monthly payment to a person for life, then to the testators " de- 
scendants from generation to generation ;" His Lordship observed, 
** if these words are to be construed as creating a series oi successive 
life-interests in each generation of descendants, there is no existing 
rule of Hindu Law that we are aware of, which imposes any restric- 
tion in point of time on such a bequest : and the fund "must be held 
to be inalienable for all time. Sucn a result has from an early date 
been resolutely resisted by English Courts on the grounds of general 
utility and public convenience, upon which grounds the doctrine 
against perpetuity rests. The same grounds appear in reason equally 
applicable to the property of Hindus, nor are they opposed to any of 
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the principles of Hindu Law and usage, and the Court would be 
yery reluctant at the present day, in dealing with Hindu dispositions 
of property by Will, to adopt a rule of construction, which would 
have the effect of tying up property, it may be, to a yery large 
amount, for an indennite period.*' Applying this principle of con- 
struction the Court held that by the bequest to tne " aescendants 
from generation to generation*' the testator meant nothing more than 
to pass all the interest in the property from himself to the legatees, 
ana did not intend to create a perpetual series of life estates. The 
point howeyer remains doubtful and might be met by extending 
the operation of the Hindu Wills Act, 1&70, and that of Section 101 
of the Indian Succession Act to all Hindu Wills.] 

180- Provisions in a Will which purport to create 
a bequest of property in contravention of Section 179 
or for purposes opposed to Hindu 
Law or create an estate unauthorized * b., 402. 
by Hindu Law, are void. 

Illustration. 

A person, in order to take under a Hindu Will, must be of such 
a character as that he could take by a gift in life-time, and must 
accordingly be, either in fact or contemplation of law, in existence 
at the death of the testator. 

A child in the mother's womb or a son subse- ♦quo 
quently adopted is in existence within the meaning ^g (oj^iok 166 
of this illustration. ' ^ ' * ^* 

[The Committee of the Privy Council, while laying this down 
as the general principle, refrained from expressing an opinion as 
to certain exceptional cases of provision by way of contract, or of 
conditional gift on marriage or other family provision for which 
authority was to be found in Hindu Law.] 

181. Subject to the preceding provisions a 
Hindu can create an estate for life by Will or charge 
an annuity on land. 

182- Wills made on or after the first day of Sep- 
EaiaieB for life tomber 1870 withiu the local limits 

S^T^Sd'^bJ of the ordinary Original Civil Juris- 
wiu. diction of the High Court, or which 

relate to immoveable property situate within the 
said limits, so far as relatesio such property, are sub- 
ject to the provisions of the Hindu 
Wills' Act, 1870. Other Wills need 'aw., 37. 
not be in writing.* 

12 
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183. Acrr XXI of 1870. — ^An Act to regulate 

j^ the Wills of Hindis, Jainas, Sikhs 

•ent of the GovOT- and Buddhists in the Lower Pro- 

iStwiS^ *^* ^'^^ of Bengal and in the tovms of 

Madras and Bombay. 

, * 

Whereas it is expedient to provide rules for 
P^^^^^^ the execution, attestation, revocation, 

revival, interpretation and probate of 
the wills of Hindus, Jainas, Sikhs and Buddhists 
in the territories subject to the Lieutenant-Go- 
vernor of Bengal and in the towns of Madras and 
Bombay : It is hereby enacted as follows : — 

1. This Act may be called " The 

Short title. jj.^^^ ^.jjg, ^^^^ jg^Q „ 

2. The following portions of the Indian Suc- 
cession Act, 1865, namely, — 
tiont^ucces^n sections forty-six, forty-eight, forty- 

^""o^m^dii^ ^^®' ^%> fifty-one, fifty-five and 
Jainas, sikhi and fiftv-seveu to sevontv-seven (both in- 

Buddhi.*.. ^i^Jj^^j^ r ^ 

sections eighty-two, eighty-three, eighty-five, 
eighty-eight to one hundred and three (both in- 
clusive), 

sections one hundred and six to one hundred and 
seventy-seven (both inclusive), 

sections one hundred and seventy-nine to one 
hundred and eighty-nine (both inclusive), 

sections one hundred and ninety-one to one hun- 
dred and ninety-nine (both inclusive), 

so much of Parts XXX and XXXI as relates to 
grants of probate and letters of administration with 
the will annexed, and 
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Parts XXXIII to XL (both inclusive), so far as 
they relate to an executor and an administrator 
with the will annexed, 

shall, notwithstanding anything contained in sec- 
tion three hundred and thirty-one of the said Act, 
apply— 

(a) to all wills and codicils made by any Hindii, 
t f Act Jaina, Sikh or Buddhist, on or after 
the first day of September one thou- 
sand eight hundred and seventy, within the said 
territories, or the local limits of the ordinary ori- 
ginal Civil jurisdiction of the High Courts of Judi- 
cature at Madras and Bombay ; and 

(6) to all such wills and codicils made outside 
those territories and limits, so far as relates to im- 
moveable property situate within those territories or 
limits : 

,, - 3. Provided that marriage shall 

not revoke any sugh will or codicil : 

And that nothing herein contained shall authorise 
a testfitor to bequeath property which he could not 
have alienated inter vivos, or to deprive any persons 
of any right of maintenance of which, but for 
section two of this Act, he could not deprive them 
by will : 

And that nothing herein contained shall vest in 
the executor or administrator with the will annexed 
of a deceased person any property which such person 
could not have alienated inter vivos : 

And that nothing herein contained shall affect 
any law of adoption or intestate succession : 

And that nothing herein contained shall authorise 
any Hindii, Jaina, Sikh or Buddhist to create in 
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property any interest which he could not have 
created before the first day of September one 
thousand eight hundred and seventy. 

4. On and from that day, section two of Bengal 

Regulation V of 1799 shall be repeal- 

Partial repeal jr» i j. ± ±v. j. 

of Bengal Re^ia- ed SO tar as relates to the executors 
^otioJ2!*^ ^^^' ^^ persons who are not Muhamma- 

dans, but are subject to the jurisdic- 
tion of a district Court in the territories subject to 
the Lieutenant-Governor of Bengal. 

5. Nothing contained in this Act shall affect the 
a • * • ux rights, duties and privilegfes of the 

of Administrator- Administrators- General of Bengal, 
Genera . Madras and Bombay, respectively. 

6. In this Act and in the said sections, and Parts 

Interpretation- ^^ ^^^ Indian Succession Act, all 
clause. words defined in section three of the 

same Act shall, unless there be something repugnant 
in the subject or context, be deemed to have the 
same meaning as the said section three has attached 
to such words respectively : 

And in applying sections sixty-two, sixty-three, 
ninety-two, ninety-six, ninety-eight, ninety-nine, one 
hundred, one hundred and one, one hundred and two, 
one hundred and three and one hundred and eighty- 
two of the said Succession Act, to wills and codicils 
made under this Act, the words " son," " sons," 
" child" and " children" shall be deemed to include 
an adopted child ; and the word *' grandchildren" 
shall be deemed to include the children, whether 
adopted or natural-born, of a child whether adopted 
or natural-born ; and the expression " daughter-in- 
law" shall be deemed to include the wife of an 
adopted son : 

And in making grants under this Act, of letters 
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of administration with the will annexed or with a 
copy of the will annexed, section one hundred and 
ninety-five of the said Succession Act shall be con- 
strued as if the words *^ and in case the Hindii Wills' 
Act had not been passed" were added thereto ; arid 
section one hundred and ninety-eight of the said 
Succession Act shall be construed as if, after the 
word " intestate," the words *' and the Hindii Wills' 
Act had not been passed" were inserted ; and sections 
two hundred and thirty and two hundred and thirty- 
one of the said Succession Act shall be construed as 
if the words *' if the Hindii Wills' Act had not been 
passed" were added thereto, respectively. 



CHAPTER VI. 

INHERITANCE.' 

184- For the purposes of this Chapter " Death" 
means — 

i. Physical death ;^^^ or 
ii. Renunciation of worldly concerns ; or 

iii. Absence from the family for a period long 
enough to support the presumption that 
the s^sentee is dead or has abdicated his 
rights. ^*^ 

[(1) '' Unexpiated degradation for crime" is mentioned in Str., 122, 
as equivalent to death : but this cannot be regarded as a rule of law, 
since the passing of Act XXI of 1850. 

(2) Mr. Strange, § 303, sajs that the presumption arises, if the 
absentee is not above 30 when he is missing, after 20 years* absence 
without the absentee bein? heard of : if between 30 and 60, after 15 
years* absence ; if above 60, after 12 years' absence. See Evidence 
Act, 8. 107.] 

"The deceased" means the person from whom 
inheritance is claimed. 
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Except when the contrary is expressed or appears 
from the context, ^' son" means a legitimate son, and 
includes an adopted son ; daughter means a legiti- 
mate daughter; " grandson" means son's son ; '* great- 
grandson" means son's son's son. 

"Legitimate" means "bom during the continuance 
of a marriage between the mother and a man to whom 
she is at the time of the birth legally married'accord- 
ing to the rules regulating marriage in the caste or 
sect to which he belongs, or within 280 days after 
the discontinuance of such a marriage." 

A child, born in wedlock, is not rendered ille- 
gitimate by the fact that he was 
begotten before marriage.* 283. 

Inheritance by Sons, Grandsons, &o. 

185- On the death of a co-parcener, leaving a son, 
the interest of such co-parcener in the joint property 
of the family vests in such son, or, if he leaves more 
sons than one, in such sons in equal shares. 

This rule applies whether the joint family consist 
of the father and sons alone, or of the father, the 
father's sons, the father's brothers and other co-par- 
ceners. 

Illuatration, 
A The deceased— B co-parcener with A. 



L. R. 1 I. A 



0' D 

A and B are nndivided brothers : A dies leaving C and D, his 
undivided sons, and B his undivided brother. A*8 undivided interest 
in the joint property vests in C and D. 

186- If any such son has died before the deceased, 
leaving a son, the interest of the son so dying in the 
joint property vests in his son, or, if he leaves more 
sons than one, in such sons in equal shares. 
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IlluitrcUion, 
A The Deceased— 6 co-parcener irith A. 

rnrn 

G D E dies before A's death. 
I 

I I 

P G 

A and B are nndivided brothers ; A dies, leaving C and D, two 
sons, and F and G sons of a third son. Both sons and grandsons 
are undivided. A*s interest in the joint property vests in C, D and 
F and G ; G becoming entitled to an nndivided a third of the father's 
interest, D a third, and F and G each a sixth. 

ljB7* If ^^y s^<^^ ^^^ A^d the son of such son 
(grandson of the deceased) have died before the 
deceased; and such grandson of the deceased has left 
an undivided son, the interest of the grandson so 
dying in his grandfather's estate vests in his son, 
(the great-grandson of the deceased) or if there be 
more such sons than one, then in such sons, (great- 
grandsons of the deceased), in equal shares. 

lUuHraiion. 
A The deceased— B, co-parcener irith A. 



m 



n 

£ dies before A. F dies before A. 

I I 

Q H dies before A. 

I 
I 

A dies, leaving two undivided sons G and D, G» the son of his 
third son E, and I the grandson of a 4th son, F, deceased : A's 
interest in the joint property vests in G, D, G and I» each becoxning 
entitled to one-fourth of the deceased's interest. 

188* The son of a great-grandson does not 
succeed to his great-grandfather's father^s estate. 
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although his great-grandfather, grandfather and 
father are no longer living at the time of his great- 
grandfather's father's decease. 

lUustration. 
-A the deceased^B, oo-parcener with A. 



A's widow 



^ C D E dies before A. L dies before A. 

I I 

F G dies before A. M do. 

I I 

O N do. 

I 

' P 

A dies leaving two sons C and B, F a grandson, a great-grand - 
8on» and P the son of a great-grandson. A's interest in the joint 
estate vests in G» D, F and ; P is not entitled to succeed along 
with 0, D, F and 0, though his father, grandfather and great- 
grandfather are dead at the time of A's decease. G and D will take 
each a third of A*s interest, F and O each one-sixth. P will be 
entitled to maintenance, and would in failure of ^ 
nearer kinsmen be entitled to inherit as a remoter ^^' ^*^'» ' ^^' 
Sapinda.* 

[If A left only X, his widow, and P, X would . ^x %# x «o9 
succeed to him to the exclusion of P.]* °*'- *^*"» » ^^- 

Exception. 

188ft. When property descends to the heirs of a 
person in consequence of such person's long absence 
raising a presumption of his death or abdication, 
the right to succeed as a lineal descendant does not 
stop at the fourth degree, viz., the great-grandsons, 
but extends to the seventh, viz., the great-grandsons 
of great-grandsons. 

This rule does not apply in cases in which it 
is shown that the son, grandson and 
great-grandson died previous to the *^*'5i'2^^* "» 
deceased.* 



SIC. 188a — 191.] INHEBITANOB. 97 

nittstration, 
A the deceased. 



B C 

I 

D 

I 

E 

I 

F 

I 

G 

• A 

B and C are sons of A, the deceased: C has previoHS to A's 
decease gone abroad and remained an absentee : H will be entitled 
to represent his ancestor in succeeding, along with B and his 
descendants, to A's estate unless B can prove that C, D and E pre^ 
deceased A. 

Illegitimacy. 

189. Illegitimate children are • 2m. 205. 
entitled to maintenance out of the j oint 7 m!' i. li, is. 
property, but do not, except as provided 1 1. i. b.,'*(b), ' 
m the sections 191-r-193, inherit* ^^* 

190. A son, whether legitimate or not, of an 
illegitimate son has no claim to a share in the estate 
of his father's natural father, but is entitled to main- 
tenance out of the joint property. 

Illegitimacy is not, in the absence of special 
custom, an absolute disqualification for caste, so 
as to affect the relations of life, not 
only of the illegitimate person but of * \^ ^^^ ^^^ 
that person's legitimate ofl&pring. * 

[An illegitimate child begotten by an European •- . .- 
on a Hindn woman and brought up in the ?2^*; a •^i>A 
mother's religion, is a Hindu.] ® ^' '• ^" ^' 

Rule as to Illeoitimact amonost Sudras. 

191. Amongst Sudras, if there be in the same 
family an illegitimate son and a legitimate son or 

IS 
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grandson or great-grandson [or widowp^ or daughter 
or daughter's son, the illegitimate son is, subject to the 
conditions in the next following paragraph contain- 
ed, entitled to half the share to which he would, if 
legitimate, be entitled in all property 
which comes by direct lineal descent *j^*i^^, 49 
from his natural father. * 

This rule applies only to such illegitimate sons as 
are the offspring of a cohabitation which is conti- 
nuous and neither adulterous nor incestuous, and in 
which the mother is either unmarried, or a widow, 
or has been openly divorced by her husband. ^*^ 

[(1) It does not appear to be settled whether a widow 
' woald in such a case take the whole, half or nothing. In Bama- 
many Ammal v, Kolandi Nachiar, the High Court decided that 
a widow's title was at any rate superior to a 
daughter's. This judgment however was reversed • 14 M. I, A., 346. 
on the facts in the Privy Council.* 

(*) But see 1 1. L. B., (C) 1, where Mitter, J. confines the right to 
illegitimate sons of a Sudra bv a female slave or a female slave of his 
slave, and compare therewith 1 1. L. B., (B), 97. As to the meaning 
of " slave" see 4 M., 204 ; 8 M., 142 ; ILL. B., (B), 97. See 2 M., 
293, [on appeal 12 M. I. A., 203 J where the illegitimate child of a 
Sudra by a concubine, not. being a female slave, was held entitled to 
maintenance.] 

192' An illegitimate son has under such 
circumstances a claim to property which comes 
by collateral descent to his natural father in his 
life-time, but not to property which 
comes by collateral descent to the •Nort., 4»9. 
family after the father's death.* 

Illustration, 
A— B, brother of A. 

I 



ODE 



A dies leaving C and D legitimate sons, E an illegitimate son, and 
B a brother. B's estate subsequently becomes divisible between A's 
children : E has no claim to a share. 

193. If in such a family there is no son, grand- 
son, great-grandson, [widow]^^^ daughter or daughter's 
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son^ au illegitimate son is entitled to the same share 
of all property, which comes by direct lineal descent 
from his father, as that to which he would be entitled 
if he were legitimate, i. e. he will take the whole. 

[(1) See note to Section 191.] 

194* An illegitimate son cannot enforce parti- 
tion of his natursd father's. estate. 

Sons by different Wives. 

* 

195- Where the deceased has left sons by more 
wives than one, his interest in the joint estate vests 
in such sons equally, irrespective of the mothers. 

Ulustraiion. 

A 
lit wife I 2nd wife 

B, 0, D B 

A dies, leaving B, C and D, sons by first wife, and E, a son bj bis 
2nd wife ; A's interest vests in B, C, D and E, in equal sbares, each 
being entitled to a fourth. 

[In the case of an impartible Zemindary the first-bom-son inherits, 
if the mothers be of equal caste. 3 M., 75, confirmed on appeal, 14 
M. L A., 570.] 

Vesting of Estate in Co-parceners. 

196- The interest in the joint estate enjoyed 
Rule of inherit- by a deceased co-parcener, dying with- 

JS^rt^^of^o^r out son, grandson or great-grandson, 
^irXe'dece^: ^^^ts in the other co-parceners, if 
ed't children, there are any. 

In such case the widow of the deceased co-parce- 
ner is entitled merely to maintenance out of the 
joint property ; but she is entitled to 
succeed to her husband's self-acquired • I m! la., 539. 
property. * 
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Rule of Distribution among Co-parceners. 

197* The property, which under the last pre- 

cedmg section vests in the co-parce- 
butionamongstJo- ners, is divisible amongst them pro- 
parcentri. portionatoly with reference to their 

relationship to the common ancestor, sons, grandsons 
and great-grandsons, as the case may be, being 
entitled to succeed per stirpes to the share to which 
the father, grandfether or great-grand- ^ ^^ ^^^ 
father respectively was entitled.* 

[The rnles governing the partition of joint property are considered 
in detail in Chapter YIII. The general principle is that stated in 
the section : there are provisions in favor of minor co-parceners, 
whose share is to be preserved,* an after-born « ^^ -y^ 
son conceived at the time of partition, who must '* 

be provided for by contribution f — absent co-parce- x g^ -^^2, 
ners, whose representatives to the seventh gene- \qa 

ration represent them, J and the discharge of family + » 
liabilities previous to partition.§ In cases in which • g^^ -^^l, 
a rule of primogeniture prevails, and there is conse- *' 

quently no partition, a co-parcener, claiming to inherit, would have 
to show that the estate claimed was a family pos- 
session in the time of the common ancestor through || 6 M., 93. 
whom he claims. ||] 

Inheritance by Widow. 

198- If ^^^ deceased leaves no son, grandson, 

Ettate of the gToat-grandson or othor co-parcener,his 

widow. property vests, for a life estate, in his 

widow living at his death, whether she be childless 

or not,* and if there be • im 225 
Eight of widowi. JJJQJ.Q g^^jj widows than 2 sim.. 10. 

one, then in such widows, jointly in equal shares, 
with a right of survivorship between 

[But when there are two widows, one childless and 

one with a daughter, the widow with 
right* of'* widow the daughter takes the immoveable 
with a daughter, property of the husband, and both 

widows share his moveable property equally.^*^] 
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UluitraPioiM, 

(a.) A and B are two nndiyided brothers; A dies and subse- 
quently B, each without co-parceners but leaving a widow: A's 
widow is entitled only to maintenance, B*b widow is entitled to 
succeed to the property on B's death. 

(&.) A, being without co-parceners, had two wives, B and G ' 
C pre-deceased A, leaving two daughters D and E ; B was childless. 
On the death of A without a co-parcener B would succeed to A's 
property in preference to D and E.* [But if C had ^ ^ « noo 
fceen alive at A's death, she would have taken a life » * 

estate in the whole of his immovable property, and would have 
shared the moveable property equally witn B. (3)] 

[(1) This right of survivorship among the widows excludes the right 
of the daughter of a deceased widow to inherit.* -^ « , . 
In 3 M., 268, two widows, who had inherited their ^\ f'j^ 126 
husband's property, got a decree dividing it and ' '* 

lived separately, it was held that what they divided was their joint 
estate and that the portion enjoyed by the one of them who died first, 
passed on her death to the survivor, not to the daughter of the 
deceased. 

(2) There is some doubt whether the rule expressed in the second 
paragraph of the section is law. It is affirmed by ^^ ^an 1 327. 
Sir W. Macnaghten, m rebance on a passage m the Thorn. Man., §173. 
Smrita Chandrica. The doctrine is laid down in 8 M., 268. 
Sarasvrati Velasa : but there is no trace of it in the Mao. H. L., 2iid 
Mitakshara. ed., 21. 

(8) The correctness of the latter part of this illustration depends 
on the point mentioned in note (2).J 

199. Where there is an adopted son who sur- 
Right of widow ^ives his father, the widow of such 

of adopted son. adopted son succeeds in preference to 
the widow of the adoptive father : but if the adopted 
son dies before his adoptive father the # i m. s. d 214 
widow of the adoptive father succeeds.* Nort!, 501. 

200. In order to be competent to succeed to her 
late husband's property, a widow must have been 
chaste during marriage. When once she has 
succeeded to such property, her interest « nm ««^ « oaa 
cannot be divested on the ground of 3b., (a.o.j.,) 
unchastity subsequent to the husband s 5 b., 466. 
death.* i3b.,i. 
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[Sir T. Strange 1, 136, mentions loss o! caste, unexpiated by penance 
and unredeemed by atonement, as divesting the widow's estate: 
but loss of caste could not have this effect since Act XXI of 1850. 
Different opinions have been expressed as to the construction of 
Act XXI of 1850. See judgment of Sir Lawrence Peel in 2 T. and B., 
300, and 14 S. D. A. (1858), 1895, and 5 B. L. R., 491, and note to 
section 6, ante page 7. 

The nature of the widow's estate is described in Ch. V.] 

201- In estates in which the rule of primogeniture 

prevails, the next collateral male heir 

m^^ulgov!^^ succeeds, in the absence of a contrary 

byaruioofprimo- custom, to the last holder, dying 

Without male issue, m 

preference to the widow or daughters * 2 1. a., 269. 

of the deceased. ^ 

202. The persons entitled to succeed on the ex- 
piration of the widow's estate are the heirs of the last 
full owner surviving at the widow's decease. If 
an heir of the last full owner die between such 
owner's death and the widow's death, his descend- 
ants cannot claim by right of succession in preference 
to or along with a nearer heir. 

Illustration, 

B, A's Brothe r A The deceased— *0, A's younger Brother. 
I A's widow. 

D, A's Brother's 
Son 

A, B and C are separated brothers r B, A's elder brother, dies 
after A and before A's widow. will be entitled on the death of 
A's widow to succeed to A's estate to the exclusion of D. 

Inheritance by Daughters. 

203^ Ib default of sons, grandsons, great-grand- 
sons and widows, the daughter succeeds to a life 
estate in her father's property. 

[It was observed recently in the Priyy Council that there is a 
great analogy between the case of widows and that 
of daughters takmg by inheritance, but that the 2 1. A., 126. 
pretension of daughters is inferior to that of widows. 
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The daughter's right of inheritance must not, says Sir T. Strange, 
be confounded with that of the anointed daughter under the oM 
law. " That appointment was one of the many substitutions for a 
son, and, by a fiction no longer subsisting, regarded as one." 
This custom of appointing a daughter is probably, it was recently 
observed in the Judicial Committee, obsolete, no case having 
been in modern times considered by the Courts ; but at any rate 
such an appointment could not be made by the «, , . 
sons on behalf of the father.] ^ ^' ^'* ^^' 

204- When the deceased has left daughters by 
more wives than one, his interest vests in such 
daughters equally, irrespective of the mothers. 

[It is said in Str. Man., § 331, that ** Daughters in each class 
succeed jointly and share alike. This, however, it must be 
remembered relates to succession from the father. If the succession 
be derived from the mothers when the father may have had a 
plurality of wives, the daughters take by representation according 
to their mothers." Mr. Norton, quoting 1 M., 224, and apparently 
adopting Mr. Stokes* explanation of the above proposition, in his 
note (a), 1 M., 224, says that in such cases the daughters take 
per Btirpea and not per capita, Mr. Strange cites no authority and 
gives no reason for the distinction he draws. Setting aside technical 
terms of English law as utterly inapplicable and misleading, and 
viewing the subject from the stand-point adopted by Holloway, J"., in 
6 M., 337 et seq,, and referred to by the Judicial 5 ]^ 034 
Committee in 2 L A., 126^ the right rule appears to '* 

be that stated in the section.] 

205- For the purpose of inheritance daughters 
are divided into two classes, (1) maiden daughters, 
(2) all other daughters.^^^ A daughter of the first of 
these two classes inherits to the exclusion of a 
daughter of the second class. ^^ [And if a daughter of 
the first class marries and has a son, such son 
excludes all sisters of his mother who 

at the time of the inheritance taking * Nort., 5i6. 
place were not of the first class]. * 

[(1) Sir T. Strange (p. 138) makes 3 classes, (1) single, (2) married, 
provided they are or are likely to become mothers of sons, (3) 
widows. As to the proviso to (2) see note to Section 206. 

(2) This can be regarded as settled law only in Bengal. It appears 
to be opposed to the rule laid down in Section 212. See 1 W. and B., 
l85; see also the remarks of Scotland, C. J., in 1 M., 332.] 
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206- Married daughters and daughters who 
are widows succeed irrespectively of the fact of 
their being barren or having no male issue. 

[Mr. Justice Strange, § 328, 329, puts the order of suooession thus : 
married daughters with or with the probability of male issue : 
widowed daughters with male issue : after them barren married, 
and sonless widows. The doctrine however on which the exclusion 
of the sonless daughter rests, viz., that women succeed through their 
male issue is discountenanced by the Mitakshara, (Str. 139) and 
the rale of exclusion may perhaps apply only in Bengal. See the 
observation of Scotland, 0. J., in 6 M., 331. I have been informed 
that the law as stated in the section is customary in this Presidency.] 

207- The daughters of each class hold their 
Daughter •» ^stato jointly; the share of any 

Estate. daughter dying vests in the sur- 

viving daughter or daughters of the same class, 
and descends to daughters of the next class only 
when all the daughters of the prior class are exhaust- 
ed. In each class a daughter who has not been 
endowed on marriage, succeeds in preference to a 
daughter who has been so endowed. 

208. Property which thus descends to a daugh- 
Property in- ter is uot Stridhaiia ; her interest in it 

^^g'kuv u ^not ^^ *^® same as that of a widow in pro- 
Btridhana. perty to which she succeeds. The right 

of managing it belongs to her husband ; but he can 
appropriate it only for the performance of some 
indispensable duty or under circumstances of extreme 
distress. 

[The doctrine that property to which a daughter succeeds is not 
Sin-idhana, is affirmed by Jimuta-Vahana, but Sir T. Strange says 
'* according to Southern authorities it is Stridhana and descends 
accordingly." See also Macn. Prin. H. L., 22. This however is 
contrary to the definition given of Stridhana in Oh. III. See the 
remarks of Sausse^ 0. J,, 9 M. I. A., 628. Her estate is only a 
qualified estate, and the property inherited by 
her from her father descends, on her death to §^» ^^ 
the heirs of her father, and not to her own heirs, qm^'t a rm. 
14 B. L. R, 236.] ^^'^' ^' ^^' 

209. The daughter succeeds on the death of her 
father's widow, notwithstanding that .^^510 
such widow be not her mother, ♦ ^ ' 
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210. The rule laid down in Section 201 may- 
Ex elusion of exclude a daughter's succession in the 
prYmogeniruJe ^^^0 of . au estato in which the rule of 
prevaiia. primogeniture prevails. 

Inheritance by Daughter's Son. 

811. In default of daughters competent to 

Daughter's son succecd, the daughter's SOU succceds. If 

succeeds. thoro are more such sons than one, the 

interest of the deceased vests in them ♦bal, 325 quoting 

equally, irrespective of the mothers.* 3b.s.d.,ioo. 

Illustration, 
A, the deceased. 

i 



1st daughter. 2nd daughter. 3rd daughter. 
BOD 

JL sol. ± 

E F, G H, I, J 

E, F, G, H, I and J, all take equal shares in the property of their 
maternal grandfather A. 

212- A daughter's son does not succeed to his 
Daughter's son matcmal grandfather's estate so long 
Sii"Vu7ilfie'd as any daughter not 
daughters. disqualified, in whom a *2la., 124. . 

right of inheritance has once vested, ^^Tt^i^l' ^^' 
survives.* 

m 

Ilhisiration, 
A the deceased. B widow of A. 



I 



C Ist daughter. D 2nd daughter. 



Plaintiff. 

[The plaintiff first contended that, D having become a childless 
widow after the death of B and in the lifetime of C, plaintiff's mother, 
the whole property accrued to C. But the Judiciiu Committee held 

14 
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that the right to inherit vested in. the sisters jointly, both of them 
being at the mother's death young married women likely to have 
sons ; And that the right, once vested by inheritance in a daughter, did 
not cease till her death, notwithstanding her becoming barren or a 
sonless widow. Plaintiff next contended that, as at the time of O's 
death, D was a childless widow, one half of the estate, which de- 
scended to the sisters jointly, descended to him. Upon this it was 
held that tblft estate descended to the two sisters jointly, and passed 
by survivorship t<f D on her sister's ^eath notwithstanding her dis- 
ability at that time to inherit, and consequently that plaintiff could 
not claim a half in respect of his mother. 

This illustration is inapplicable in Madras, if the rule laid 
down in Section 206,* viz., that barrenness does not disqualify a 
daughter for succession, is held to be law.] 

Daughter 8' 213. Daughters' daughters do not 
daughter ex- succeed to the property of their 

eluded. . In ir» ji 

maternal grandiather. 

Inheritance by Parents. 

214- In default of daughter's sons the mother' 
whenthemother succoeds to her sous' property. A 

succeeds. stop-mother does not suc- 

ceed to the property of her step-son.* * ^*'^" ^^' 

215- The interest of the mother in property, to 
Nature of which sho thus succccds, is the same 

mother's interest. ^^ ^^^^^ ^f ^ wido\7 in property of her 

late husband to which she succeeds."^ 
She has a life-interest but no power * I ^-^ i^- 
oi auenation, except under the pre- s m. l a., soo. 
scribed circumstances, for any period Nort., 566. 
beyond her life estate. 

whenthefather 216. In default of the mother, the 
•ucceeds. father succeeds. 

[Sir T. Strange mentions (143) that according to the Bengal School 
the father takes before the mother ; and the order of the two, even in 
cases governed by the Mitakshara, appears to be a matter of some 
uncertainty. There is also another view, viz., that on failure of the 
mother, not the father, but the maternal grandmother succeeds 
excluding the father altogether. Sir T. Strange, however, appears 
to consider the father's claim preferable. See also Nort., 556 j 
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Inheritance by Brothers, Brothers' Sons, &c. 

217' III default of parents, the brothers of 
When brothers ^^^ wholo blood succeed in equal 
■ucceed. shares. 

[As to the right of an uterine brother to succeed before a half- 
brother under the Dhyabhaga, see 1 1. L. R., (C), 27.] 

218- III default of brothers of 

When half- the whole blood, half- *str., 144. 
brothers succeed, fcrothers succeed.* 

219- Sisters succeed to their brothers' pro- 
sisters right to pcrtj ouly in default of all other 

succeed. relatives. 

[Sir T. Strange observes that "the sister, being by her sex no giver 
of oblations at periodical obsequies, is excluded.'* This rule of exclu- 
sion, however, he says, must not be taken as universal, opinions 
existing that the term " brethren'' in the enumeration of heirs in the 
Mitakshara includes sisters.* This latter view is 
controverted by Jaganatha, who considers the refer- * 9 M, I. A., 516, 
ence to sisters to relate only to their maintenance, lMacn.,35,note. 
nuptial expenses, &c. The right to succeed as de- 
scribed in toe section is affirmed by a text of Menu and Apastamba. In 
8 M., 88, it was laid down that a sister might succeed to her 
brother as a Bundhu, though not as a Sapinda, and that she might 
challenge alienations in favor of a stranger by her 
deceased mother who had succeeded on the death f 8 M., 88. 
of her son.f] 

220- In default of brothers, sons of brothers of 
When sons of the wholo blood succeed ; and in 

brothers succeed, default of SOUS of brothers of the 

whole blood the sons of half-brothers. 

[Sir T. Strange observes that " a son of a brother of the whole 
blood is postponed to his uncle of the half — a preference nevertheless 
which has been censured.'*] 

221- The right of representation does not exist 
No right of re- in the case of brother's sons, i. e,, a 

lmoni''h^ihe/s brother's son cannot claim to stand 
-on..* in his deceased father's 

place along with or to the exclusion of • str., i46. 
nearer heirs.* 
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lUtjuiration, 
A The Deceased. B Brother. G Brother. 

I 

D 

B and C are brothers of A ; if B is dead at the time of the death 
of A, C succeeds to A's property to the exclusion of D. 

[Mr. Thomson, § 194, refers to a brother's son as inheriting along 
with his uncle, per stirpes, and says the rule of inheritance per capita 
(as to which see Section 222) applies only where the question is as to 
the rights of the brother's sons amongst themselves. ** The 
Hindu law like the Hindu cosmogony and the Hindu histoiy knows 
nothing of individuality", Holloway, J, points out in 6 if., 337, 
therefore, " there is no succession through any one in Hindu law." 
6 M., 338. The word ** representation" as used by an English lawyer 
is misleading when applied to Hindu law, for English and Hindu 
views of human relations are utterly dissimilar.] 

222« If there are more brothers' sons than 

one they inherit equally, 
J::^"^L^u. irrespectively of their *Nort.,572. 

fathers.* 

Illustration, 
A The Deceased. B Brother. C Brother. 

D E, F, G, H 

B and G are dead at the time of A's death. 
D, B, F, G, H, all share equally in A's property. 

223- III default of brother's sons, the sons of 

brother's sons succeed ; the whole 
grfSu^'^Bu^^* blood taking precedence of the half 

blood. 

[** Brother's sons exclude brother's grandsons , ^^ . 
for there is no ywfi representationis.***'] lw!&B 133 

Inheeitancb by Sister's Sons and other Kinsmen. 

224. [Ib default of son's of brother's sona the 
. ^ sister's son succeeds. The half-sister's 

so^cceedS!"*^^ * SOU takes along with the whole sister's 

son.] 
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[The Sister's son was formerly deemed to be excluded under 
the Mitakshara Law.* In 11 M. I. A., 386 it was ^ 
held (1) that a sister's son is not in the line of ?*L» •^gi* 
collateral heirs next after a brother's son : (2) that 3 ^y ^Sl, 
he is not entitled.to succeed as a Bundhu who is 12 M. I. A., 448. 
capable of inheritance. But his right to a place in 
the line has now been affirmed, the enumeration of heirs on the 
Mitakshara, on which his exclusion was grounded, being considered 
not to be exhaustive.t In 6 M., 280, it was * § ]^. 278 
held, following 12 M. I. A., 448, that a sister's son '' 

is in the line of heirs. This was all that was necessary for the 
decision of the case, as the defendant was admitted to have no title 
at all. Innes, J, held that the sister's son can succeed only as a 
Bundhu. His right to the place in the order of succession here 
assigned to him has not been judicially affirmed. 

See 3 M., 350, where the provisions of the Mitakshara as to succes- 
sion on failure of brother's sons are discussed.] 

225* [In default of a sister's son,] then the father's 

mother succeeds : the father's step- 
succeision by mother does not succeed. In default 

paternal grand- n ■% n i 9 i i n 1 y 

mother, paternal of the lathor s mothor, the fathers 
^^^ * ®^* • father succeeds ; then the father's 
brother ; then the father's brother's son ; then the 
father's brother's son's son, the whole brother in each 
case taking before the half-brother ; « gtr, i48. 
[then the father's sister's son succeeds.]* Nort,, 557, 

[But in L. R. 2 I. A., 163 the claim of the father's sister's son is 
postponed to that of the great-great-*grandson of the great-great- 
grandfather of the deceased, 55th in the Hst appended to this Chapter.] 

226- [In default of the father's sisters's son,] then 
J, . , the paternal grandfather's mother suc- 

Succesnonbypa- j xi» R. j. i Ji» xi_ > 

temai aunVg son, ceeds ; then the paternal grandfather s 

*^' father, then the paternal grandfather's 

brother, then the paternal grandfather's brother's 

son ; then the paternal grandfather's brother's son's 
son. 

227- The other heirs of the deceased will inherit 

in the order set out in the Table of 
after ^pSternJ Inheritance annexed to this chapter, 
Irother'lJon!'*'''" beginnuig at number 22. The numbers 

1 to 21, inclusive, set out the order of 
inheritance as laid down in the preceding sections. 
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Succession to Self- acquired Property. 
228- Self-acquired property, if undisposed of 
succesuon to ^j the acquirer, descends to his 
geif-acquired pro- sons ; in default of a son to the 
^^^' grandsons, and in default of a grand- 

son to the great-grandsons of the ^^„ , , ^^ 

^ ^ ^ * 9 M, I. A., 539. 

acquirer.* 

229. The sons, grandsons or great-grandsons, 
o 1* ' At^ who thus inherit self-acquired pro- 

Self -acquired free . /. i i -i /• 

of au charges on pcrty 01 a co-parccucr, take it tree 

theiointproperty. ^^^^ ^jj ^j^^ ^j^j^^^ ^j^.^j^ ^j^^ ^^^^^ 

co-parceners may have in the joint .^-. . . .^^ 
property of the co-parceners.* 

230* On failure of sons, grandsons or great- 
succesrion to grandsons, the self-ac- ,^^^^^^ 
self -acquired pro- quircd property desccnds 
^^' to the widow, and in default of the 

widow, or on the expiration of her life estate, 
the property descends according to the rule of in- 
heritance to family property laid down as to divided 
families in the preceding sections. 

[In 1 M., 375 it was held that self-acquired property went, in de- 
fault of sons, grandsons or great-grandsons, to the other co-parceners 
in preference to the widow. This was over-ruled in 9 M. I. A., 539. 
It was observed in this case that the estate which the widow thus 
takes is similar to that of a tenant in tail under English Law.] 

Incapacity to inherit. 

231« The following persons are disqualified for 
inheritance. Persons of unsound mind, deaf, dumb, 
blind, persons lame on both feet, persons who have 
lost both hands, impotent persons, ulcerous lepers, 
devotees. 

232. The mental unsoundness sufficient to pro- 
duce incapacity to inherit may be something less 
than utter mental darkness.* The ,t ^ ^ 214 
ground for the exclusion of such per- 
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sons is their unfitness for the ordinary intercourse of 
life/^^ and it is with reference to this that the Court 
will decide whether a person is of unsound mind. 
Imprudence, unthriftiness or profligacy are not 
enough to constitute unsoundness of 
mind for the purpose of exclusion from 
inheritance.t 



1 1 M., 214. 



[(1) Or " unfitness to perform the customary cere- ^ ^^^ 
monies when the succession takes place." ' 

It is not necessary that the malady should be 
incurable.] 



lb. 



233. [^Except in the case of unsoundness of mind 
and of impotence] the defect, in order to disqualify 
for inheritance, must have been congenital. A 
person who in the course of his life becomes blind, 
deaf, lame, &c., though the defect be ♦ g^ 153 
incurable, is not thereby disqualified Nort.,428. 
for inheriting.* ^^^•'^^- 

[Sir T. Strange appears to consider it doubtful whether in the case 
of a madman or impotent person, the defect does not disqualify, 
whether it be congenital or not.] 

234- Vice is no disqualification for inheritance. ^^^ 
Unchastity in a woman subsequent to her husband's 
death does not disqualify her for 
inheriting either stridhana or other * ^ J^^* ^' ^-^^ 
property. *^^^ 

[p) This is a departure from'the law of Menu, who says " All those 
brothers who are addicted to any vice, lose their title to the 
inheritanca" Sir T. Strange quotes an observation of Mr. Cole- 
brooke to the effect that though the old law as to disinheHtance 
cannot be said to be obsolete or to have been abrogated, the Courts 
would probably refuse to go into proof " of one of the brethren being 
addicted to vice, or profusion or of being guilty of ^ 
neglect of obsequies or duty towards ancestors." ^*''» '"^' 

(2) This is contrary to the law as laid down by Sir T. Strange, 163.] 

235- The disqualifications specified in Section 
231, apply equally to both sexes and to an adopted 
equally with a natural son. 
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236- The sons, or in default of a son, the grand- 
sons, or, in default of sons and grandsons, the great- 
grandsons of a disqualified person are entitled to 
stand in his place. 

237' Co-parceners, disqualified for inheriting, 
are entitled to maintenance at the family expense. 

238- An estate, vested by inheritance in a re- 
Estate not di- J^oter heir in consequence of the in- 
vested by removal capacity of a nearer heir, is not di- 

of incapacity or j. j -it i_ x-l i i» j-1_ 

birth of nearer vested Cither by the removal or the 
^^^' incapacity or by the subsequent birth 

of a son of the incapacitated person, if 
such son was not bom or conceived at * Ib^If b.) io3 
the time of the estate so vesting.* 

239. If a father separates from his sons, having 
Son disqualified * at the time of the partition one son, 

?L?!^V^su?SJ^i who labors under some defect, which 
to father. renders him incapable of taking a 

share, that son, if the defect should be subsequently 
removed, will inherit the whole of the 

share which his father took upon * Ib'^/f r) io3. 
partition and all his other wealth. ""^ 

240. A person disqualified for inheritance is not 
DisquaUfiedper- thereby incapacitated for taking by gift, 

Bon^ cMi take by ^- jj^ ^^ other modo of acquisition. 

241. No right of inheritance is impaired or in 
any vf ay affected by renunciation of or exclusion from 
the communion of any religion, or by *Actxxiofi85o. 
deprivation of caste.* ^® ^^*® *^ •*• ^' 

Succession to Dancing Women. 

242. The succession to dancing women is the 
ordinary succession of Hindu heirs to family property, 
except that daughters are placed before sons in the 
order of succession. 
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lUuitration, 

A and B, two sisters, succeed to the property of their mother. A 
dies leaving a daughter C: G succeeds to her 
mother's joint interest with B; the whole estate 5M., 161. 
' does not go by survivorship to B. 

pt was assumed- in 2 M., 202, as well recognized law, that the 
children of a prostitute succeed to their mother's property ; reference 
was also made to the doctrine that in such cases the prostitute 
daughters succeed in priority to children who are not prostitutes.] 

Succession to Property of Devotees. 

243- Mendicants, Devotees and members of 
various religious orders have special customary rules 
of descent for such property as they ^ „^ ,.^ 

- . - f 1.^ "^ J. • J * Str., 150. 

possess, which must be ascertained ii. a., 209. 
from the facts of each case.* ^"'*" ^^^ 

[Sir T. Strange mentions the case of the religious order of 
Sunyasis or Qosains, who, being bound to celibacy can have no 
natural lineal heirs and whose property accordingly descends to 
their " chelas" or adopted pupils.] 

Escheat. 
244. The property of a person, whether Brah- 

D e • c e n t of ^^ ^^ ^^ ^^J othor castc, who dies 
j>roperty of heir- without hcirs, lineal or collateral, and 

without having alienated 
his property by will or otherwise, ♦ 8 m. i. a., 600. 
passes to the sovereign power.* 

Property which so passes is said to escheat. 

245* Property which escheats passes to the 
Escheated pro- Government subject to all the charges 
piyremaiMs^- .^j^j^ which provious owucrs have 
brftnces. legally incumbered it. 

Illustration. 

A widow haying mortgaged her husband's estate for advances for 
which she was entitled to alienate the estate as against the next 
heirs of her husband, if any such had existed, the Crown, on the 
widow's death, takes the property by escheat. In such a case the 
mortgagee is entitled to hold tne estate against 
the Crown as a securitj^ for so much of the mortgage * U M. I. A., 619. 
monies advanced and mterest as remained unpaid.* 

15 
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246' A mortgagee or other incumbrancer of 
property which has escheated must, in order to 
establish his charge, prove 

(1) that he has a charge on the estate by the act 

of a prior owner 

(2) that that charge was one which could be 

lawfully made binding upon the estate in 
the hands of the heirs. 

If he proves these facts, the question on whom is 
to lie the burthen of proving that payment has not 
been made, must be decided according ...,,.. ..« 

J. J.1- • J. I* Li ^ ^ • 11 M.I. A., 619. 

to the circumstances oi the case.* 

247- Where the Government takes by escheat, 
T>. ux tn it has the same right to impeach an 

Right of Govern- ., . , ,. ^, . i -"^ . , 

ment to dispute uuauthonzed auenation by a widow as 
alienations. the hcirs of her husbaud, 3^ j ^ ^^^ 

had there been any, would have had. " ' ' 

[i. e. The Crown's right of escheat is not defeated j^^^ ^^ 
, by a previous unlawful alienation by the widow.] * 

248* Property of a Brahmin or other person 

which escheats does not pass to 
perty not diar^ed Government charged with an im- 
withimpued trust r^Hed trust in favor of ,__ . , 

for Brahmins. ttj i. • * * 8 M. I. A., 629. 

Brahmms.* 

[This point was not necessary to the decision of the case and so 
was not laid down : but it appears to be deducible from it. 

The superintendence of escheats is vested in the Board of Eevenue 
by Eegulation 7 of 1817.] 

249« III suing to establish a title to property 
Position of by way of escheat, the Government 
?uln^*for Ib' iJ^^st, as any other suitor in ejectment, 
cheated prc^erty. succocd by the strength of its own 
title, and the person, against whom the suit is 
brought, may defend his possession, not only by 
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proof of his own title, but by setting ♦ .g m i a 448 
up any jus tertii which may exist.* • • » 

[The Government will be estopped in a suit for possession of a 
Polliam as aa escheat for want of male heirs, by acquiescence in tho 
right of female succession to the Polliam ; 9 M. I. A., 446 ; and by its 
relinquishment of rights to property to which it would otherwise be 
entitled by way of an escheat, 11 B., 144.] 



[Tablb of Succession to Joint Propbbtt in a Divided Family.] 

Sapindas.''^ 

1. Son ... Includes an adopted son. 

2. Grandson ... do. 

3. Grandson's son. do. 

4. Widow. 

5. Daughters. 1st unmarried, 2nd mavried. If the competition 

lie between an enriched and an unprovided daughter ; 1st, 
the unprovided ; 2nd, the enriched daughter. 

No preference is given to a daughter who has or is likely 
to have a son over a daughter who is barren or a childless 
widow. 

6. Daughter's son. "Daughter's son** here does » ^ -, o4« 

not include daughter's adopted son.* * * 

7. Mother. The step-mother has no right to inherit. 

8. Father. 

9. Brothers. 1st brothers oi the whole blood, 2nd half-brothers. 

10. Brother*8 sons. 1st whole brother's sons, 2nd half-brother's 

sons. 

11. Brother's son's son. 1st whole brother's son's sons, 2nd half- 

brother's son's sons. 

12. Father's mother. 

13. Father's father. 

14. Father's brothers. 1st whole brothers, 2nd half-brothers. 

15. Father's brother's sons. 1st whole brother's sons, 2nd half- 

brother's sons. A re-united half-brother and a divided 
whole brother inherit equally. 

16. Father's brother's son's sons. 1st whole brother's son's sons, 

2nd half-brother's son's sons. 

* These Tables have been drawn up for me by Mr. Rama Bow, Vakeel of the High 
Court, to whose assistance and advice I have freqaently been indebted in the preparation 
of this work. 

The Sapindas, says Mr. Strange,* "extend to the sixth male in direct descent from the 
person to be traced from, and the sixth male in direct ascent and « ai.- -u-... » 9-in 
the direct male descendants of these latter to the 6th degree." The ""' ■°**°* « **^^- 
wife, daughters and daughter's sons, the motherland the paternal grandmother are also, he 
■ays, embraced among the Sapindas. The nearer Sapindas are (§ 311) the three in direct 
descent from the person to be traced from and the three in ascent above htm and their 
detcendants to the leoond degree. The rest are the remoter Sapindas. 
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17. Father's father's mother. The step-mother has no right to 

inherit. 

18. Father's father's father. 

19. Father's father's brothers. Ist whole brothers, 2nd half- 

brothers. 

20. Father's father's brother's sons. 1st whole brother's sons, 2nd 

half-brother's sons. 

21. Father's father's brother's son's sons. 1st whole brother's 

son's sons, 2nd half-brother's son's sons. 

22. Grandson's grandsons. 

23. Grandson's grandson's sons. 

24. Grandson's grandson's son's sons. 

25. Brother's son's son's sons (11) 1st whole brother's etc., 2nd 

half-brother's etc. 

26. Brother's son's son's son's sons ... 

27. Brother's son's son's son's son's 

sons. •*. ... ... ... 

28. Father's brother's son's son's sons 

\X4f»»* ■*. ... ... ... 

29. Father's brother's son's son's son's 

dOuB ... ... ... ... ... 

sol Father's brother's son's son's son's 
son's sons ... ... ... 

81. Father's father's brother's son's 

son's sons (23) 

82. Father's father's brother's son's 

son's son's sons 

83. Father's father's brother's son's 

son's son's son's sons 

34. Father's father's father's mother 

(19) Not-step-mother. 

35. Father's father's father's father (20) 

36. Father's father's father's father's 

BOuB* ..• ... ... ..a 

37. Father's father's father's father's 

sons sons ... •.• ... ... 

88. Father's father's father's father's 
son's son's sons ... ... 

39. Father's father's father's father's 
, mother. Not-step-mother. 

40. Father's father's father's father's 

father. 

41. Father's father's father's father's 

father's sons 

42. Father's father's father's father's 

father's son's sons 

43. Father's father's father's father's 

father's son's son's sons 



do. 


do. ' 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. ' 


do. 



do. 


do. 


do. 


do. 


do. 


do. 



do. 


do. 


do. 


do. 


do. 


do. 



do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 


do. 
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44. Father's father's father's father's 

father's mother. 

45. Father's father's father's father's 

father's father. 

46. Father's father's father's father's 

father's father's sons 1st whole, 2nd half. 

47. Father's father's father's father's 

father's father's son's sons 

48. Father's father's father's father's 

father's father'sson's son's sons. 

49. Father's father's father's father's 

son's son's son's son's sons (38). 

60. Father's father's father's father's 
son's son's son's son's sons 

51. Father's father's father's father's 

son's son's son's son's son's sons. 

52. Father's father's father's father's 

father's son's son's son's sons (43) 

53. Father's father's father's father's 

father's son's son's son's son's 

sons... ... ... ... ... do. do. 

54. Father's father's father's father's 

father's son's son's son's son's 

son's sons ... ... ... ... do. do. 

55. Father's father's father's father's 

father's father's son's son's son's 

sons (48) ... ... ..• ... do. do. 

56. Father's father's father's father's 

father's father's son's son's son's 

son's sons ... ... ... ... do. do. 

57. Father's father's father's father's 

father's father's son's son's son's 

son's son's sons do. do. 

Samakodacas.(i) 

58. Seven generations from (24) exclusive. 

59. Seven generations from (27) exclusive. 

60. Seven generations from (30) exclusive. 

61. Seven generations from (33) exclusive. 

62. Seven generations from (51) exclusive. 

63. Seven generations from (54) exclusive. 

64. Seven generations from (57) exclusive. 

65. Mother of (45) 

66. Father of (45) 

67. The male descendants of (66) up to 13 generations. 

(1) The SamuiodMM. says Blr. Strange, ** extend to the eth 
male below and the lixth above the oiale Sapindai and the direct Str. Man., 1 812. 
male deMendants of the latter lix to the sixth Degree." 
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68. Mother of (66) 

.69. Father of (66) 

70. The male descendants of (69) up to 13 generations. 
Similarly up to 13th grandfather exclusive. 

Bhandoos.(2) 

1. Sister's son. 

2. Father's sister's son. 

3. Maternal grandmother. 

4. Maternal grandfather. 

5. Maternal grandfather's sons. 

6. Maternal grandfather's son's sons. 

7. Maternal grandfather's son's son's sons. 

8. Internal grandfather's daughter's sons i, e., sons of mother's 

sister. 

9. Maternal grandfather's mother. 

10. Maternal grandfather's father. 

11. Maternal grandfather's father's sons. 

12. Maternal grandfather's father's son's sons. 

13. Maternal grandfather's father's son's son's sons. 

14. Maternal grandfather's father's mother. 

15. Maternal grandfather's father's father. 

16. Maternal grandfather's father's father's sons. 

17. Maternal grandfather's father's father's son's sons. 

18. Maternal grandfather's father's father's son's son's sons. 

19. Father's father's sister's sons. 

20. Father's maternal grandmother. 

21. Father's maternal grandfather. 

22. Father's maternal grandfather's sons. 

23. Father's maternal grandfather's son's sons. 

24. Father's maternal grandfather's son's son's sons. 
26. Mother of 21. 

26. Father of 21. 

27. Sons of 26. 

28. Grandsons of 26. 

29. Great-grandsons of 26. 

30. Mother of 26. 



(2) The Bhandoos, are according to Mr. Strange, " of three kinds : namely, such- as are 
in parallel grade to the individual himself, who are the sons of his father's sister, the sons 
of his mother's sister and the sons of his maternal ancle : such as are parallel to his father, 
who are the sons of his father's paternal aunt, the sons of his father's maternal aunt and 
the sons of his father's maternal uncle : and such as are parallel io 
his mother, who are the sons of her paternal aunt, the sons of her ^ «. - _ . ._ . 
maternal aunt and the sons of her maternal uncle. These stand ^^'' ^^^^^ f 81*- 
relatiyely to each other as above arranged."* 
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31. Father of 26. 

32. Sons of 31. 

33. Grandsons of 31. 

34. Great-grandsons of 31. 

35. Mother's father's sister's sons. 

36. Mother's mother's sister's sons. 

37. Mother's mother's brother. 

38. Mother's mother's brother's sons. 

39. The sister. 

II. 

Table of Succbssion to Stbidhana of a woman habbibd in ant 

of thb apfboved fobms of mabbiagb. 

1. Daughter (a) unmarried first. 

(h) unendowed. 

2. Daughter's daughter. 

[If there be several grand-daughters, children of different mothers and 
unequal in number, shares should be allotted to them through their 
mothers.] 

3. Daughter's son. 

4. Son. 

5. Son's son. 

6. Son's son's son. 

7. Husband. 

8. Daughter of a co-wife (rival- wife.) 

9. Daughter of the daughter of a oo-wife« 

10. Son of the daughter of a co-wife. 

11. Co-wife's son. 

12. Co- wife's son's son. 

13. Co-wife's son's son's son. 

14. Husband's brother. 

15. Husband's brother's son. 

16. Husband's sister's son. 

17. Brother. 

Woman's fee or gratuity given to her on her marriage by the bride- 
groom for the purchase of household utensils, caUle, &o., goes as 
an exception to the brother in the first instance. 

18. Brother's son. 

19. Sister's son. 

20. Husband's mother. 

21. Husband's father. 



I 
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22. Husband'sfather's mother. 

23. Hasband's father's father. 

In this maimer the property paiaes to the Sapindas, *c., of the has- 
band. 

ni. 

Table op Succession to Steidhana op a woman kabbibd in ant op 

THE DISAFFROYBD SPECIES OP KABBIAGE. ^ 



As in II. 



1.1 

?. 

3. 
4. 
6. 
6.. 

7. Mother. 

8. Father. 

9. Brother. (a) Full brother. (h) Half brother. 

10. Brother's son. (a) Full brother's son. (6) Half brother's 

son. 

11. ' Brother's son's son. 

12. Father's daughter's son. (a) Full sister's son first. 

(b) Half-sister's son. . 

13. Father's mother. 

14. Father's father. 

15. Father's father's son. 

In this manner the property passes to the Sapindas, &o., of the 
father. 

In default of all the kinsmen of her father, the property will deyolve 
upon the husband and bis heirs as in Table II. 

Table op Succession to the pbopeett op a pemale dying 

rrNMARKIED. 

rv. 

1. Brother, (a) Full brother first (b) Half-brother. 

2. Mother. 
8. Father. 

4. Her nearest kindred. 

In this manner the property passes to the Sapindas, &c., of the father. 

[Where tbe girl is affianced and dies before the completion of the 
manriage the bridegroom's presents are to be returned to him and 
he is to i>ay the charges on both sides. The remainder of the 
property given to the girl or inherited by her goes as above.] 
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CHAPTER YII. 
ADOPTION. 

This Chapter is divided into 5 parts, viz. ; 
Part I. — Who may adopt. 
Part II. — Who may give in adoption. 

Part III. — Who may be adopted. 

Part IV. — Requisites for a valid adoption. 

Part V. — Rights and liabilities of an adopted son. 

I>JV.RT I. 

Who may Adopt. 

250. A man who is without a son, grandson or 

great-grandson, natural or adopted, 

Man without lecrallv Q ualified for the ♦ l Str., 77 & 124. 
male iiiue may ^/» /» ,, 4MTA1 

adopt. performance oi the Rat!, iof* 

funeral rites which a son n b., m. 
customarily performs for the father, may adopt.* 

lUustration. 
A man whose only son has become an ont-caste, and who has no 
grandson or great-grandson capable of performing « ^ Str 77 
the customary funeral rites, may adopt.* ' 

251. If a man's wife is pregnant 

he is not sonless within the meaning ♦m.s.d. for i860, 
of the above rule.* 

Bachelor or 252- A man is uot disqualified 
widower may from adopting by reason 
*^"P*- of his being unmarried *^J[;:m 

or a widower.* 

253- A lunatic cannot adopt. A leper or 
Lunatic cannot <>^^^^ persou similarly disqualified, can 
»dopt. adopt after performance , ^. 

of the rites necessary for purification.* 

[But the widow of one who was dumb or mad may adopt. Section 
75.] 

16 
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254- An adoption, which is invalid on account of 

the adopter having a son alive at the 
noHaHaWSy time of the adoption, 

death of natural doeS not beCOme valid * Nort., 78. 

by the subsequent death ^21: ^^ ^^' 
of such son.* 

255- A minor is not on account of minority 
Adoption by disqualified from adopting : but per- 

"ainor. gons subjcct to the Court 

of Wards can adopt only in accordance * ^ort., 77. 

• ji ir 1 Mil 1 ^ y M. I. A., Jo7. 

With the rules prescribed by law for 3 1. a., 72. 
persons so subject.*^ 

[Bengal Regulation 10 of 1793, section 33, declares that " no 
aidoption by disqualified landholders is to be deemed valid with- 
out the previous consent of the Court of Wards, on application 
made to them through the Collector." Madras Regulation 6 of 
1804 contains no such provision.] 

256« A woman cannot adopt otherwise than 
Adoption by ^^^^ the conseut of her husband, or 
woman« qu his behalf as provided ^ 

in Section 258.* ' 

Exception. 

257« [A. dancing girl who is daughterless may 
Adoption by adopt, but Only with the permission 

Dancing girl. of the pagoda to which she is attached ; 

and she can adopt only a daughter. •2M., 66. 

Her having a son or not is immaterial strjiian^*, §}98, 

to the validity of the adoption.*] ^9, 

[In a suit by an adopted daughter of a dancing girl for a division 
and a share of her adoptive mother's property the Madras High 
Court (Sir W. Morgan, O.J. and Holloway, J.) held that the ordi- 
nary Hindu Law of adoption and division was totally inapplicable to 
the case o{ dancing girls. Holloway, J., held that an adoption by a 
dancing girl being contrary to the criminal law, no personal rights 
could flow from such a transaction. 8. A, No, 579 of 1876.] 

Adoption by 258- A widow cau make a valid 
^^'*^« adoption provided that 
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(i) she has been expressly autho- ^^^ ^^^^ 
rized by her husband to do so ; or 

(ii) has obtained the consent of her 
husband's kinsmen as provided in the \ ^''•'283.^ ^^' 
two sections next following. 

259. Ill a joint family the consent of the 
- , . husband's father is suffi- ^^ ^ ^^ 

Proper kinsmen . , -^^ , ^ ., Nort., 89. 

to consent, in an Cieut. Ill SUCh lathcr 
undivided family. ^^^^ ^^^ ^jj^^ ^j^^ CODSCnt of all the 

husband's undivided brothers, who are alive at the 
time, is necessary.] 

[In the case of the Ramnad Zemindari, 2 M., 206, where the widow^a 
right of adoption is discussed at length, it was laid down hy the 
Madras High Court that, the consent of the hushand was not indis- 
pensable, and that if the requirement of the consent of Sapindas 
were anything more than a moral precept, the assent of any one of 
the Sapindas would suffice. The Judicial Committee of the Privy 
Council, (12 M. I. A., 397) did not accept this view, biit held that in 
an undivided family, the consent of the father, if he was alive, as 
head of the family and natural guardian of the widow, would suffice : 
that if there were no father, the consent of all the brothers, who in 
default of adoption, would take the husband's share, would probably be 
required: that in cases where the widow inherited the husband's 
separate property (in cases in which the husband had no co-parcener) 
there was no ground for holding that the assent of every kinsman, 
however remote, was essential : that where there was a father-in-law, 
his assent would be enough — that where the father-in-law was not 
alive, no inflexible rule could be laid down, but that there must be 
such evidence of consent of kinsmen as would suffice to show that 
the act was done by the widow in the proper and 
bond fide discharge of a religious duty and neither « 12 M.I.A., 397. 
capriciously nor from a corrupt motive.* 

This question was discussed in 7 M., 305, where the following pro- 
positions were laid down by HoUoway, J. as the rules properly 
applicable to the case : viz., 

(1) that the adoption by the widow with the assent of a Sapinda 

is a substitute for an actual begetting by a Sapinda : 

(2) that the argument by analogy is in favor of the assent of one 

Sapinda rather than more ; 

(3) that proximity to the deceased in respect to rights of pro- 

perty is wholly beside the question. 

These propositions, however, have not been accepted by the Judi- 
cial Committee as a correct exposition of the law. Their Lordships 
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in the Ohinnakemnaadi Zemindari appeal (decided ^ „, . -^ 
24th March 1876)* adhere to the view expressed « n ir t'w 
in 12 M. I. A., 441, that ** positive authority affords **' ^y ^^' ^' ' 
a foundation for the doctrine safer than any built ' * 

upon speculations touching the natural development of the Hindu 
Law, or upon analogies, real or supposed, between adoptions accord- 
ing to the Dattaka form, and the obsolete practice, with which that 
form of adoption co-existed, of raising up issue to the deceased hus- 
band by carnal intercourse with the widow.** These speculations 
their Lordships regard as " inadmissible as a ground for judicial 
decision.'* The Committee next observe " that it is extremely doubtful 
whether the supposed analogy is sufficient to support Mr. Justice 
HoUoway's propositions in their integrity,*' inasmuch as it is highly 
improbable that at any period of Hindu history, a *' widow, desirous 
of raising up seed to her husband, was at liberty to invite to her 
bed any Sapinda, however remote, at her own discretion ; and that 
his consent of itself constituted a sufficient authorization of the act." 
Their Lordships go on to say that their view is (following a ruling 
of the Travanoore High Court) that there must be due assent of the 
kindred, and that the authority to the widow to adopt must in the 
case of an undivided family be " sought within that family.'* ** What- 
ever relates to their commensality and their religious duties and 
observances, must be regulated by its members, or by the manager 
to whom they have expressly or by implication delegated the task of 
regulation." The widow cannot, therefore, *' at her will travel out 
of that undivided family and obtain the authoriza- 
tion required from a separate and remote kinsman * 3 1. A., 190. 
of her husband."* 

Their Lordships next object to the distinction taken by Mr. Justice 
HoUoway that, though the family is undivided, the property was, 
owing to the impartible nature of the estate in question, to be held 
in severalty — on the ground that it introduces the law of property to 
govern a matter which should be determined by spiritual rather 
than temporal considerations. 

They also indicate that the mere giving of a child by its father in 
reply to a request in which the mother states that she has the 
written consent of the husband, is not such an authorization by a 
kinsman as would supply the place of the husband's permission.] 

260' Where, in a divided family the widow has 

Pro r kinsmen ^^^^^^ ^^^ husband's Separate estate 
to consent in a hj inheritance, the consent of all the 
divided family. kinsmcn is not necessary, to validate 

an adoption by her. Her father-in-law's consent 
is sufficient. [If there is no father-in- 
law, the consent of any one kinsman * noh.' ^89^^ * ^^^' 
will suffice."*^] 

[See note to Section 261.] 
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261- There must, however, in any case be such 

f evidence of assent on the part of kins- 

kintmen's assent men as suffices to show that the act is 

necessary. dono by the widow in proper and bond 

fide discharge of a religious duty and . ,„„ , ^ ,,„ 

• i-t •• 1 ii ^ * 12 M. I. A., 442« 

neither capriciously nor corruptly.* 

[In a recent case their Lordships explained that all that the 
Committee intended to lay down in 12 M. L A., 442 was '* that there 
should be such proof (not, it was observed, of the widow's motives, 
but) of assent on the part of the Sapindas as should 
be sufficient to support the inference that the adop- * Bajah Yellanld 
tion was made by the widow, not from capricious Vencata Krisina 
or corrupt motives, or in order to defeat the interest ^** ^* i^if h**i 
of this or that Sapinda, but upon a fair consider- N^*ava imd 
ation by what may oe called a family council, of others, 28th Nov. 
the expediency of substituting an heir by adoption 1876. * 
to the deceased husband."*] 

262* Where the husband, after conferring power 

to adopt on his wife, himself adopts, 
huib^S*'**a f t e r ^is adoptiou puts an end 

power conferred to the widow's pOWer of Sir F.Mac., 81. 
on wife. 1 . • 

adoption. 

263' A. widow's authorization to adopt cannot be 

presumed where a prohibition by the 
a r^ t^r^f^'8 husband (i) has been directly expressed ; 

52rtSii*oaws^^* ^ ^^ (^\) ^^^ ^® inferred from (a) his dis- 
position of his property, or (6) the 
existence of a descendant in the direct line competent 
for the full performance of religious duties, or (c) 
other circumstances of the family which aflford no 
plea for a supersession of heirs on the ground of* 
religious obligation to adopt a son in 
order to complete or fulfil defective • 12 m. i. a., 443. 
religious rites.* 

264' Where the husband's disposition of his 

Where pre^unn- property raiscs a presumption that he 

tion of hu8ban<r8 intended to prohibit adoption by his 

intention to pro- . , . f . -i ,^ ^ 

Mbit adoption widow m Certain cases, and those cases 
*^*****' are exhausted and no longer apply. 
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there will be no presumption that he 

intended to prohibit adoption in other ♦ 12 m. i. a., 445. 



cases.* 



Illustration, 



A leaves his estate to his daughter^ and their issue : this disposi- 
tion raises a presumption that A did not intend his widow to adopt 
so long as his daughters or their issue were capable of succeeding. 
The daughters, however, all die without issue : there is no longer 
any presumption against A's consent to an adoption by his widow. 

265* Consent of kinsmen to an adoption by a 
Consent of kins- widow may be presumed where the 
frompubudty'i^ ceremonies have been public and in 
acquiescence. the prescncc of the party disputing 

the adoption as well as other members of the 
family and such disputing party cannot show 
that opposition was made to the * 1 m. s. d., 154. 
completion of the act at the time* Noh., 9i' 

266- -A. kinsman's subsequent ratification of an 
Ratification by adoption is equivalent to contempo- 
idnsmen. rancous asscut. 

Authority need .267- The authorization of the 

not be written. widoW to adopt need •istr 80 

not be in writing. * 7 m, l a.,* 64, 64. 

268- No particular form of authorization to 
Form not essen- adopt is requisite. A 
*iaL will, empowering the * 6 Suth., 133. 

widow to adopt, is a sufficient, autho- Noitl'si, 93. 
rization.* 

269* An authorization given to a widow to adopt 

conditionally on the . „ qq tq^ 

"Wiflow mav beiii/*i.i -"■ JuAC., o«>, lord 

auttStoiaopt death of an adopted or „. e,to.] 
^rt^-^^i natul-al son is good ; |o» '^^'^ 

rimply disagree but UOt an authoriZ- iK^ jt^^47 

^*^ • ation to adopt in the is.D*.A.,(Beng.) 

event of disagreement with an exist- Beng.* s. d. a , 
ing son. (i869), 229. 



SEC. 265 — 274] adoption. 127 

Illustration, 

A haying a legitimate son alive authorizes his widow to adopt 
after his death, on the failure of such son and his issue, and also m 
case of the failure of the adopted son and his issue, to adopt another 
in his stead. Such an authorization is valid. 

[This rule was afiBrmed in Bajah Yellanki Yenkata Kistna Rao v. 
Rajah Yellanki Yenkata Rama Lukshmi Nursaya, in a judgment 
delivered 3rd Nov. 1876.] 

270. It is not necessary that the boy to be 
Bo7 need not adopted should bc spcci- 
be specified. fied in ike authorization Nort^^93'&^^^^' 

to adopt. 

271« When a boy is specified by the person au- 

Secondadoption thoHzing adoption and l Morle/s Digest, 

iStyWop? is actually adopted, the MacVi^"''' 

certain named pOWCr Conferred by the Nort., 9i. 

^^y- authorization is exhausted • and be- 

comes inefiectual to validate a second adoption pur- 
porting to be made under it. 

272. If> the boy specified by the person authoriz- 

wi^own,.v i^g adoption die before Mad. s. d., loi. 
adl^iVnoThS^J adoption or become Nort.,94. 
ed^dif or^b!^me" ^^t^erwise unavailable for adoption (as 
unavailable for e. gr., by the performance of the 

^ °^' Upanayana) the widow may adopt 

another child imder the authorization. 

273. Where a widow adopts under an authority 
A J X.- u conferred bv her hus- 

Adoption by ^ u'lJ l^ lStr.,79,80. 

widow must be to band, the child must be 

her husband. Jaixi* i xxxi • •% 

adopted to him and not to the widow 
alone. 

274- An adoption by a widow, while she is a 

Adoption bv minor, is not on that 2Mao,.i8o, 
inorwidowgood. accouut invalid. Nort., 77. 



minor 



[See Section 255 and note thereto, ante page 122, as to adoptions 
by persons under the Court of Wards.] 
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Adoption b 275. The widow of 

widow of duirib a dumb man or of a L^ *7?» ^^ 

man or lunatic. ^^^^^j^ ^^^ ^^^^^ Nori, 77. 

276- A widow, to whom a general power of 
widownot obliged adoption has been given iBourke 48 
i^tt%nSt by her husband, is not Nort,78. ' 
■on* obliged to adopt a second son on the 

death of the first. 

Husband's 277- A husband can authorize 

o^^'be^or 'one ^^^ adoptioU of Ouly OUO 



adoption. 



. ^ .' "* 1 Bourke, 189. 

son at a time. 



278- Where there are two widows, they may. 

Adoption by jf SO authorized, adopt sir F. Maa, 166. 
two widows. in succession. Nort., 81. 

279« A widow, refusing to exercise a power of 
Widow does not adoptiou Conferred upon 33 (o c j ) 86 
e:]['by ref Li^^to her doosuot thereby for- Nort,.97/ " 
»dop*' feit her interest in her husband's estate, 

280- Subject to the above conditions a widow 
Widow may may adopt at anytime East's n. of c, 10, 

adopt at any time. gj^e choOSeS to do SO. Nort., 99. 

281« The widow of a previous male holder 

cannot, by makine: an adoption on the 

Widow of pre- . /i. r l 

▼ious male hoMer Strength ot a general power given 
rS^bseq^uel"? ^y her husband, defeat the heu-s 
male holder by of a subsequcnt male holder who 

adoption under • -*- . ..^ 

general power are lU pOSSCSSlOU With ,, 

ftom her husband, £^JJ riffhts.* * ^' 

A, who has a son B, executes an instmment empowering his wife, 
G. to adopt in the event of his natural son dying, and, in the event 
ot such adopted son's dying, to adopt others toUes quoties, B sur- 
vives A, succeeds, attains full age, marries and dies childless leaving 
D his widow and his mother. C cannot now « lo M. 1 A. 280— 
adopt in pursuance of the power given to her by 31b. 

A, since it would operate as a divestiture of the 8 M,. IIL 
inheritance which by the death of B passed to D.* See 1 Str., 80. 
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282. A widow's right to adopt is . ^.^ ^^^^^ 

not aflfected by the circumstance that venkata Kistna 

she takes as heir of a deceased son LSkihSfS^;^ 

and not immediately from the hus- ^^i^^^^*^^' ^'^ 
band.* 



I>-A.RT II. 

Who may give in Adoption. 

283. The right of giving in adoption is, as 

between husband and 

to^^itSlSu'JS" T^t' absolute in the -istr-.s!. 

husband.* 

Exception. 
If the husl»and has emigrated or entered a reli- 
when wife may gious Order or has become an outcaste, 
i^v«' • as also in cases of distress or necessity, 

the wife*s consent alone will suflBce to , ^ ^^^ ^^ 
validate a gift in adoption.* 

284* After the husband's death a 
-^. , . widow may give her son ♦ i str., 82. 

Widow maj give. • i , • '' 2 *« > 

m adoption.* 

285- Neither an uncle nor an elder brother can 
Uncle or elder supply the placo of a father for the 
brotjier cannot p^^p^gg ^f giving a boy in adoption. 

[On the death of the father, the mother is the only person who can 
give her child in adoption. 10 Bom., 235. The natural father and 
mother cannot delegate, either jointly or severally, the authority to 
give their son in adoption. 10 Bom., 268.] 

1?JLRT III. 

Who may be Adopted. 

286. The person to be adopted must be of 
... , the same class as the 

Adopter and j . • i i -■ 

adopted ihouid be adopter, provided such ♦IStr 82. 

of tie «me cl.«. ^^^ ^^^ ^^ ^^ t^ j^^^ 

17 
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287- The person to be adopted must be one 

with whose natural mother, in her 

nether riiS^be maiden state, the adop- ^^^^^ ^ 
STuf*^^^ **y ter could have contract- i m.,' W. 

ed a legal marriage.* Nort., 68. 

Exception. 

Amonorst Sadras a sister's son or 
a daughter's son, or a mother's sister's •s. a. 522 of 1876. 
son*^ may be adopted. 

Illustration, 

A brother cannot be adopted nor a daughter's son. A brother-in- 
law or a nephew's son can. 

[In 1 M., 424, it was held that in the Andra (Te^lugu) country a 
Brahmin cannot adopt his sister's son. In this case an alleged 
custom, sanctioning such an adoption was not, it appears, made out 
to the satisfaction of the Court. The learned Judge, however, 
(HoUoway, J.) lays down that, even if proved, it could not be allowed 
to over-ride the positive prohibition of the law, especially where the 
prohibition is ** a logical deduction from the nature of the subject to 
which it applies." This , doctrine would, I submit, be impossible to 
apply to numerous instances in which custom has over-ridden the 
distinct prohibition of the primitive law, e, g., as to th^ form of and 
consanguinity in marriage. The language of the learned Judge 
moreover seems to imply that a custom is nothing till it has 
** received the sanction of Judicial authority" ; — see p. 424, but this 
surely is a confusion. " Judicial authority" does not " sanction" the 
custom, in the sense of giving it a force which it had not before, but 
is merely strong evidence of its existence. The Judicial Committee 
point out, in 3 I. A., 285, that " a custom is a rule which in a parti- 
cular family or in a particular district, has from long usage obtained 
the force of law. It must be ancient, certain, and reasonable, and 
being in derogation of the general rules of law, must be construed 
strictly." See also 12 M. I. A., 81 ; Ibid., 397, 623 ; and 14 M. 1. A., 
670. 

In 7 M., 251, the same question arose with regard to the adoption 
by a Brahmin of a sister's son in the Tamil country. The Civil 
Judge of Tinnevelly found that there was a custom in the Tamil 
country legalizing such adoptions ; that the custom was uniform 
and uninterrupted; that it dated back for 134 years and that 
the publicity of the acts, the general acquiescence of the people 
in those acts and the opinions oi those amongst the people, who 
were acquainted with the Shastras, that such adoptions are valid, 
went to show a conviction among the people that in making such 
adoptions they were acting in accordance with law. It was held, 
however, by the High Court that no such customary law had been 
made out, and the adoption was upheld on another ground. This 
decision is, I venture to submit, irreconcileable with the rule laid 



J 
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down by the Judicial Committee, 12 M. I. A., 436, that ** under the 
Hindu system of law clear proof of usag 
text of the law." See also 3 I. A., 285.] 



288« The adoption of a person who has neither 

father nor mother alive is invalid, 

be^^d^*^*** inasmuch as there is no 

one qualified to give *Nbrt.^82' 

such person in adoption.* 

[An adoption of a son self -given is invalid. 10 Bom., 268.] 

289. The adoption i Mok Dig., n. 

n 1 J i. ^1 Nort., 71, 72. 

Adoption of eld- 01 an eldest or an only im., 54. 

est or only son. g^^ IS not, On that aC- H^^^^j^'x. 101. 

count, invalid. 7 Bom, Ap.', xxvi. 

' Contra. IB., 221. 

290« The adoption of the only son of an elder 
* J X-. * 1 brother, in preference to 

Adoption of only ' r 

son in preference the yOUnger SOU 01 a 1 M. S. D., 164. 
to^unger son of ^^^^^^,^1 ^^^^^^^ Jg ^^t Nort., 71. 

invaUd. 

291. The son of a brother of the whole blood is 
Most proper ob- t^e most proper object i gt^., 84. 

ject of adoption. of adoption. Nort., 68. 

292* The adoption of a boy upon whom the 

ceremony of Upanayaria gj^ 28 
Effects of Upa- jj^^g been performed is 2 str., 87. 

"*'""■ invalid. ^<"''«'- 

[In this case (3 M., 28,) the question of the validity of an adoption 
of a person of the Smarta sect, the person for whose benefit the 
adoption was made being of the Vaisnnava sect, was raised, but it 
was not necessary to decide it; judgment speaks of it as one "of 
peculiar difficulty. ] 

293. Amongst Su- 1 m. Dec. 101, loe, 

DiKonalificaticn ^^^ ^ ^^^ . ^^^ ^^^ M. S^*. for 1858. 

amra/sudras. been married cannot be ^^83. 

muwuB »uux»a. i • . /. ^^ ^ Oontra. 7 Bom, 

the object ot a valid Ap.,xxvi 

adoption. lB^m:'(iaj.)67. 
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Adoption of fe- 294 A female cannot be adopted 
»»i«- except [perhaps] as provided in Sec- 

tion 257. 

295* An adoption cannot be made 

subject to a condition. ♦R.A.iioofiszs, 

J:Sr rl ^^y ^'^^'^ condition is coSS«'^°?i?;;> 
adoption. void as agamst the per- i^- 

son adopted.* 

Illustration, 

A child is adopted on the condition that he should be obedient to 
his step-mother, and that in case of disobedience to her, he* should 
be excluded from the inheritance. 

The adoption would be upheld and the condition disallowed. 



Requisites for a valid Adoption. 
296- In order to constitute a valid adoption it 
Gift and accept- ^^ esscutial that the adopted person 
ance sufficient. should be givcu by some person com- 
petent to give and accepted by some « x str., 95. 
person competent to accept.* 

Explanation. 
(i.) Provided there be such gift and acceptance no 
Datta-homam & speci&l ccromonial is indispensable to 
other ceremonies the Validity of an adoptiou : e. g., it is 
not e..entiaL ^^^ necessary in order , ^ ^ 

to establish the validity of an adoption 4 m., i&. 
in a Brahmin family to shew that the i Moriey's Dig., 
Datta-Homam was performed.* ^* 

[This was held in 4 M., 165 : but the Bengal High Court has held 
that among Brahmins Datta-Homam is necessary except in the case 
of the adoption of an undivided brother's son. 

(ii. ) There must, in order to constitute a valid 
adoption, be an actual, not merely a constructive, 
gift and acceptance ; e. g. the mere execution of 
deeds between the fathers, purporting to give and 
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receive, would not, if afterwards gift was refused 
by one of them, be enough : in such case the party 
who is ready to give would be entitled, upon the 
refusal of the other party to accept, to have the 
deed declared void : but the adoption would not be 
deemed to have taken place. 



297- No writing is 2 Mac., ire. 
sential to establish the ^^^^ ^^^^^ 
fact of an adoption. 2 Knapp,' 287. 



cJ^rT"^"'- essential to establish the 11^^^;^,. 



Rights and Liabilities of an Adopted Son. 
298- The eflfect of adoption is to constitute the 
Adoption is adopted person a mem- .^^go. 

total change of ber Of the family into 2Mac.,183. 
paternity. which he is adopted and Nort.. 99, 100. 

to sever him from his natural family. He ceases to 
have any right of succession to the property of his 
natural family, nor can a member of that family 
succeed to him. 

Exceptions. 

(i.) An adopted son cannot marry ^^^^ ^^o. 
into his natural family : nor can he ^i^'^» ^s^» 
adopt his natural brother.* 



(ii.) A Gurukkal can succeed his 
the: 



father in a right to perform Puja, *m. s.R.fori866, 
though he may have been adopted N^t*., loi. 
into another family.* 

(iii.) Where a childless brother adopts the only 
son of his brother, the son so adopted is called 
Dwyamushyayana and succeeds by 
inheritance both to his adoptive and * J^oh.. 102. 
to his natural father.* 

A son may be adopted as Dwyamushyayana in 
cases other than the above if it be expressly agreed 
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between the parties that this is to be # i gtr., 86. 
the character of the adoption.* ^ Mao., 193. 

299. If an adopted son dies without issue, the 

Adopted son Property of his adop- *M.S.E.forl859, 

dying without tivo father passes to the 265, 
"«^^- father's next heirs. * '^''*" ^^^ 

300. An adopted son ceases to be liable for his 
^ ^ ^ , , natural father's debts 

Adopted son not t i.i x IW. andB.,34. 

liable for debts of and DeCOmeS liable to Nort. 101 
natural father. ^jj ^^^^ ^^^^^ ^f ^j^^ • 

adoptive father as would be binding on a natural son. 

301. Where a widow adopts, the son succeeds to 
. , his adoptive grandfather 

Succession of a ,,a x i.* j Sir F Mac 159 

son adopted by as woU as to his adop- ^"J^; {^ly ^^^' 
^^^"^^ tive father, but a son 

adopted by a husband does not necessarily succeed 
as the wife's separate heir. 

302. An adopted son succeeds 

Succession of ,, l it ii 

adopted son both Collaterally, as well as 
Unheal and col- lineally, in the adoptive ^°t:F%m. 

father's family. 

Illustration* 

An adopted son does not succeed to the estate ^^j^^^ Movee Dee- 

of his adoptive maternal grandfather when bai'scase. 

there are collateral male heirs. The estate l c. F. B. R., 121. 

descends to a grand-nephew of the grand- 7 M., 245. 

father. ^a*'» 72. 

[In 1 I. L. R., (Al.) 255, it was held that an adopted son, under the 
Dattaka Mimansa and Mitakshara, succeeds to property to which his 
adoptive mother succeeded as the heiress of her father. An adoption 
by a widow does not give her adopted son any right to property 
inherited by her from her husband. 12 M. I. A., 350.] 

303« The relatives of an adoptive 
mother inherit the property of her * tms k* alluded 
adopted son in like manner as they bonat^jud^^t 
would have inherited the property quoted in 7 m., 
of her natural son."*^ 
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Adopted cannot 304. An adopted M. S. R. for 1866, 

abandon status. gon caniiot abandon his ^ ^-^^^ ^.^^ 24, 
status: nor can he be disinherited ,«-i^2 

, ' 1 1 i • Nort., 101. 

by a second adoption. 4 m. i. a., 1. 

305- Where after an adoption a natural son is 

born, the adopted son istr., 99. 
Birth of natural ^\\i t^ke in inheritance iM.,'45. 

son after adop- , n ^ ij 

tion divests adop- a share 01 the estate equal to one- 
fifths'o?the^estete." fourth of that which the natural son 

gets. 

306' Where an adoption has been declared in- 

Where a adop- Valid the adopted son l M., 363. 

tion is invaud. rcverts to his natural j^^^; ^^; 74 ^f 

family. i863. 

[In I. M., 45, it is said that in such a case the adopted son is enti- 
tled to maintenance in the adopter's family : in 1 M., 363, it was held 
that the adopted son of a person, whose adoption has been declared 
invalid, cannot claim throngh his adoptive lather to be maintained 
by his adoptive father's adopter.] 

307- When a man has two wives and makes an 
adoption^ one of the wives making it along with 
him, she alone has the full rights of a mother as 
regards the adopted son : the other wife is in the 
position of a step-mother. 



CHAPTER VIII. 

PARTITION AND IMPARTIBLE ESTATES. 

This chapter is divided into the following parts, 
viz. : — 

I. What constitutes partition ; 

II. Evidence of partition ; 

III. By whom partition may be enforced ; 

IV. When partition may be enforced ; 
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V. Rights arising on partition ; 

VI. Things of which partition can be en- 
forced ; 
VII. Effects of partition ; 
VIII. Supplementary partition. 



I>J^.RT I. 

What constitutes Partition. 

308« Partition is the process by which the 
What partition members of a joint family become 
is. separate and cease to be co-parceners. 

309- A partition may be partial or total. 
Partial Par- The family may be- 
tition. come separate as regards 3 j^;; 40?* 

one portion of the joint property and ^m/i. a., 168.; 
remain jomt %s to other portions.* 

310. There may be partition of estate without 
of ^^ accompanying division of property, 
estate' i^th divi- and oven although no -. « w ^ oqq 

sion of property. property OxistS OU which iM'a! 75. 

the partition could operate. * i3 m. i. a., us, 

IlluBtration, 

A, B & 0, co-parceners, agree that their joint property shall 
thenceforth be enjoyed in certain specified shares : no division of the 
property takes place : the family, notwithstanding, has become sepa- 
rate in estate, and division of the property may at * -ii iir j * 75 
any time be enforced according to the agreement.* ' 

311- Where there has been a partition, and a 

Division parti- portion of the joint property has re- 

aiiy carried out. maincd Undivided, the Court must 

consider what was the intention of the parties, 
whether it was (1) to eflfect partition in estate as to 
the whole property and so cease to be co-parceners 
as to the whole, though leaving part of the property 
to be enjoyed in common, or postponing the actual 
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partition by metes and bounds altogether to a more 
convenient season or (2) whether the intention to 
effect partition in estate as to part only of the family 
estate, continuing undivided as to the residue. 

lUuatration, 

A, B & 0, oo-parceners, agree to become separate in estate : they 
arrange, however, to hold a portion of the joint property in common 
and to divide it only in case of dispute hereafter. If the facts 
of the case lead to the inference that they intended to effect 
partition in estate as to the whole property, the 
Court will find accordingly notwithstanding the * 1 1. A., 55. 
agreement to hold a portion of it in common.* 



P-A.RT II. 

Evidence of Partition. 

312* A partition is favorably viewed by Hindu 
The law favor, ^aw and religion ; it _ ^^^ j ^ 3^ 

.... 1 J * * w XY ill* X. ^.. ovo. 

partition. wants no extnnsic sup- 

port.* 

313« A partition need not be made in writing, 

nor need it have been expressly agreed 

notbf^'^S^g^ ^P^?- ^^ agreement 

to become separate m Nort., iss. 
estate may be inferred from the 2str.N.ofc.,64. 

conduct of the parties. 

314- Partition may have taken place, notwith- 
standing that the divided persons 
Divided pewons continue to livo and eat 

mav mew together , , , , , r • 1 Str., 225. 

and have common tOgetlier and tO poriOrm Nort., 184. 

"*^' their solemn rites in as^N.ofc.,* 

common.* 

Ulustratioiu 

A, a member of a family, seeks to establish that a property had 
been purchased with self -acquired funds. There is evidence of separ- 
ation in residence, but none of separate celebration of family 

18 
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ceremonies : there is some evidence of separate transactions in 
certain instances, that A many years ago received money with his 
wife from his father-in-law on marriage and that the property in 
dispute had been acquired as his own. 

This evidence is insufficient to establish either 
that A was separate or that the property was * 8 M., 30. 
self -acquired.* 

315' A deed of Sharakatanama, declaring each 
Effect of a sha- Hiember entitled to a definite fractional 

rakatanama. share, doOS not, pCT 36 

I'll J*** A 8B, L»B., 385. 

constitute a division.* 

316- The fact that sonae members of a family- 
separate po»- ^^®. i^ separate possession of lands 
sewdon of portion which Were orifidnallv part of the loint 

of joint property i • , i '' 

does not prove se- property, IS not conclu- 

parationm estate. gj^^ proof of partition.* • 1 1. A., 21. 

317' A summary order made by a Judge under 
™ ^ t Act No, XIX of 1841, not in a suit. 

Effect of a sum- , , t , • ^» • i • i 

mary order nnder but ou an application tor immediate 
Act XIX of 1841. possession in equal moieties to two 

widows, although acquiesced in by the 
widows, by each takinof possession of 

•••^j X XX * 11 M. I. A., 488. 

a moiety, does not amount to a 
partition of the estate.* 

318- The recital of a partition in the decision 
Effect of a reci- ^^ ^ Punchayot, Called in to settle a 

tai in decision of family disputo, in which the question 

Pnnchayet. /. '^.•i« i 

01 partition was not ma- 
terial, is insufficient evidence of parti- * 4 m., 6. 
tion. 

319- The grounds on which the Court will 
Qroundson which dccido whether a family is joint or 

SrS;\hT?tatSi^^^ divided have been set forth in Chap- 
a family. ter II, Section 8. 



Nort,, 302. 
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PA.RT III. 

By whom Partition mat be enforced. 

320. The father, son, grandson, or great-grand- 

Reiations who ^^^ ^^^ enfoTce partition against all 
can enforce parti- the other co-parceiiers, 

and whether the majority 12 b., 373. 

of the co-parceners assent or not.* 10 Bom,, 444. 

321- A widow can- 
.n°"p«SSr not enforce partition, 1^'4^s.d.e.. 

though she is entitled ^^„^- 
to a share if partition take place.* 

322. A childless widow may, where the husband 
Case in which has left uo nearer heirs than herself, 
^^eSoroT^. enforce partition of all property, in 
tition. which her husband at his death was 

entitled to share, if the separation of her husband 
from the other co-parceners had taken place and his 
share had been ascertained, though it had not been 
specifically set apart. 

„.^ 323. A widow may enforce an 

Widow may en- w**w i • , •' 

force agreement to agreement entered mto 
V diyide. ^y. tj^^ ^ther co-par- *|!r^'.,^. 

ceners with her husband to divide.* 

[See Section SU,^ 

324* A mother or grandmother cannot enforce 

mother cannot en- entitled tO B. SharO WhCU 385. 

force partition. ^ division takcS place.* ^^'*' ""^^ "^^ 

[See Section 344.] 

325- A minor cannot sue to enforce partition, 

Bfinor cannot. nor Can a suit ou behalf of a minor 

be brought to enforce partition unless his interests 
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are being endangered by waste. In that case the 
guardian of the minor may sue to have 
the minor's share appropriated to him. * \ j^;| l^'^ 
It is not necessary in such a suit to 5 m/, m, 
allege malversation.* 

Illustration, 

A sues for partition of family property and dies in the course of 
the suit. 

A*8 widow, as guardian of his minor sons, asks leave to revive the 
Buit on their behalf. If she shows grounds which would entitle the 
minors to partition, she will be allowed to revive and continue the 
suit on behalf of the minors. 

326* Partition cannot be prevented by a father's 
Father's Will ^^^^ oxprcssing a desire 

cannot prevent that the family should *Nort., 298. 

^^*^^'^- remain joint.* 

327* Partition may take place notwithstanding 
Partition not- the minority of some of the co-parce- 
J^ority o? wmf ^®i's. It is not necessary that there 
coparceners. should be moro than one 

adult co-parcener or that the co- *2it'hM!' 
parceners should be brothers only.^ 



* 



328* The right to partition may be waived by 
_. ,, , a member who chooses 

Right to par- j. x« i 

tition m a 7 be tO aCCept a portlOn less » 5 M 449 

^"^^^* than that to which he i st^^* i^s. 

would be entitled on partition. * 

[In 5 M., 437, the defendant sought to meet a claim to partition 
by showing that plaintiff's father had a^eed to accept a smaller 
portion of the family instead of his fall share, and that this partial 
renunciation bound his heirs. Str. (195.) 

It was held however that the agreement referred only to main- 
tenance, had been made under a mistaken belief that the family was 
governed by a rule of impartibility ; that all that the father had 
intended to regulate was maintenance ; and that 
the agreement did not, accordingly, preclude the * 5 M., 437 & 444. 
mother's heir from claiming partition.]* 
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329- One of several widows, who have succeeded 

Widow cannot J^^^^^J *^ *^® husband's property, can- 
enforoe partition not enforce partition of the property 
""^"^ ^' so as to enable each of the widows to 

hold her share in severalty. 

330. But facts may be shown which will entitle 
Except in car- ouo of Several widows to demand 

tain cases. Separate possession of a portion of the 

husband's estate. Such relief ought to be granted 
where from the nature or situation of the property 
or the conduct of the other widows or other cause, 
it appears to be the only proper and effectual mode 
of securing to the widow the enjoy- 
ment of her right to an equal share ♦ 3 m., 424. 
in the benefits of the estate.* 

331. Partition m^^y be effected or acquiesced in 
Partition may be by a guardiau ou behalf of a minor 
2^*^ *by "^'- co-parcener, and a partition so effected 
di»^- or acquiesced in," will not, in the 
absence of evidence of fraud or of undue advantage 
taken of the minority, be set aside, though the shares 
allotted to the several co-parceners are unequal, 
unless the inequality is so gross as to ^ 

suggest fraud or undue advantage.* 

When Partition may be enforced. 

332* Partition may be enforced at any time. 

Partition may P^ovidcd that if at the time of proposed 

be eflfected at any partition, the mother is known to be 

time except * . .... , . j 

mother's preg- pregnant, no partition can be carried 
^*^*»y- out till after the birth of the child. 

« 

333. If the sons after the death of their father 
Shares of sons, divide the estate, they and the grand- 
Ac. on partition, sons and great-grandsons of the 
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deceased will be entitled on partition to the shares 
specified in Section 185 — 188a., of Chapter VI, (In- 
heritance.) 

33^- If, at the time of partition a son is absent 
T>: v.* *A .«-•. in a foreign country and he dies leav- 
dantsof son absent mg lineal descendants, the right oi 
a parti on. such descendants to claim the share 

due to* such son on pai-tition survives , . «. goe 
to the seventh generation.* *' 

335. If on partition no share has been retained 
^ x^t.\L. X hy the father, and a son, conceived at 

Contribution for .t i , n »i ^^ • • • i j 

son bom b ub b e- the date OI the division, is subsequent- 

quenttopartition. j^ ^^^^ ^^ j^^^ ^.j^^ 

brothers must contribute for such »4M., 307. 
son a share equal to their own.* 

[See Section 341.] 

336« When a decree for partition has been made 
Effect of decree ^ut not Carried into 
for partition. exccutiou bcforc the *^MjL^a^E^i 

death of the co-parcener affected by i865, 157. ' 
the decree, he will be considered noh^.^^* 
to have died undivided.* 



Rights arising on Partition. 

337* When a partition is made between a father 
Partition amon«t ^nd his SOUS, it must be cqual so far 
■ onamttstbe as regards such of the property as is 
^ ancestral in the hands of the father 

as against his sons,, whether move- 
able or immoveable. The eldest son } |^;' ^^1^ ?Pw 
. IS not entitled to a larger share on „ 27. 

J.-. J • x» • '[l Nort., 299. 

the ground of primogeniture. 
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338« As regards self-acquired property of the 
Father's right father, the father, in effecting par- 
i^ukS'^propert; tition, has a limited power of varying 
unequaUy. the amount of the son's shares. He 

cannot however make distinctions 
between the sons on improper or « ^ ^^^ ^g^^ 
capricious grounds, e. g., in favor Nort.,'303. 
of the issue of a favorite wife.* 

339- A partition effected by the father other- 
TT 1 ^ wise than in accordance „.. ^, - «^ 

Unequal parti- . ^ . Mit. ch. 1, Sec. 

tion may be con- With bectlOU 337 Or 338 2, 14, 

*^**^- may be contested by the is*''^^- 

sons. 

340. A son may waive his right to a share on par- 
tition by the acceptance 

^Sonmay waive ^f something in Satis- Ht^^^' 

faction thereof. 

[See Section 328.] 

341' If a son, who would if alive have been 

entitled to share on par- , ^ ^ 

Bight of son con- ,., . , ..- . ^ , 1 Str., 182. 

oeived at time of tltlOn , IS DOr U Wl tmU SUCU 

partition. ^ period after partition as to show that 

he was begotten previously to partition, he can de- 
mand to have his share under the partition made 
up by contribution among those co-parceners who 
shared under the partition. 

[See Section 336.] 

342- Where a decree for partition as between a 
When father need father and his sons is made, if the 
not account. father can show that • the property to 

be divided under the decree is equal in 
value to the property which descended * 3 n, 179. 
tohim,heisnotboundto account at all.* 

[In this case the plaintiff obtained a decree against the manager 
(his father) for partition. Tlie Court, executing the decree, pro- 
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ceeded thus in ascertaining his share. He assessed the amount 
which he conceived the 1st defendant to have received from the 
estate : deducted from it what he conceived should have been the 
defendant's expenditure, and gave the plaintiff his share of the 
remainder. This was held to be wrong, first, because supposing the 
family property spent, this form of decree would give the plaintiff 
an undue advantage . as against the other co-parceners ; and 2nd, 
because there is no authority for the Court settling a certain rate 
of expenditure and debiting the manager with the rest. The course 
of effecting the partition indicated by the Court was first to take an 
account of the estate and its incumbrances at the time when it came 
into the hands of the manager. Then an account of existing 
charges on the property was to be taken : if the present value of the 
property was found equal to that which first defendant inherited, 
he could, the Court said, entitle himself to share in subsequently 
acquired property by consenting to bear his share of the charges on 
the property which had come to the manager by inheritance : or if 
this was found inconvenient, the division should be made, subject 
to all existing liabilities, which each co-parcener 
could dispute if he considered them illegal.*] * ^ ^•» ^^^' 

343. If the father has in good faith invested a 
Father'8 losses portion of the joint property in specu- 
muJrb^bomiby lation and has thereby diminished it, 
■oas. or if, for the purpose of increasing or 

improving the joint property, he has encumbered it, 
the sons must take the property sub- 
ject to such diminution or incum- ♦sm., 181, 
brance.* 

344« On partition of the family property by the 
T>- vx r M sons after their father's death, the 

Bights of widow J 1 "I j-i. x» 

and mother on WldOW and tlie mO tiler 01 *12 B., 90, 373, 

partition. ^j^^ dcccascd are entitled 3 j^'289. 

to a share equal to that of the sons. * Nort., m 

[See Sections 329, 330.] 

345- If she has before the partition received 

Widow's share Pfoporty from her husband, either by 

to be equal to sons, gift or will, amouutiug to more than 

a son's share, she is entitled to nothing more on 
partition : if she has received less, she is entitled on 
partition to as much as together with 
what she has received will make up a * ^^3^- ^^' ^'>» 
portion equal to a son's share.* 
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346- Where there has been a partial partition^ 
Rule of succep- the succession,as regards ^ . „Qa 
EST ^r^,^ the portion of the pro- '""'•' '^^ 
partition. pertj as to which the members have 

become separate, will be that of a separated family ; 
as regards the portion as to which they continue co- 
parceners, it will be that of a joint family. 

347* The parties to a partition cannot by agree- 
ment annex to the estates which they take under it 
conditions repugnant to its ordinary legal incidents. 

Illustration, 

A, B and 0, co-parceners, agree on dividing the family estate that 
the proper.ty of any one of them or their heirs, who had no issue, 
shonld not be sold or ti^nsferred as a gift, but on his death should 
be divided by the other shareholders. 

This agreement could not be enforced against the heirs of A, B or C, 
as it tends to annex to their absolute estates aeon- ^ A^jt oao 
dition incompatible with their rights therein.* ' • 

Thing, of which ,,348. The following 

partition can be thmgS are liable to par- ♦ 1 Str., 213. 
enforced. x»i* ^ • 

tition,* VIZ. : — 

i. Joint property, in the absence of a custom 
of impartibility. 

ii. The private property of the 

owner of a Raj, Zamindary *2^.^,'^.^^^* 
or other estate governed by J,^* ^Ji, 

i. x»- ^•i.'Tj. * Nort., 283. 

a custom of impartibihty.* 

iii. Village and religious dues.* *i str., 208-210. 

iv. An annuity granted to a 

meniber of a joint family •! str, 209. 
and his heirs.' 

V. Mittahs, and Jaghirs jointly , ^^^ ^ 
acquired.* 

19 
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lEnam$ in the Southern Mahratta country, 6 M. I. A., 426 ; 1 W. 
and B., 4 ; Nort., 283 ; but not in the Madras Presidency. Mad. S. R. 
for 1860, p. 173 ; Nort., 279.] 

vi. Management of religious * str. Man,, 275. 
endowments. * Nort., 286. 

vii. Clothes and jewels not habi- . . ^^ ^,, 

• n M. * 1 Sir., 211* 

tually worn.* 

349« The increment of the joint property must 
Increment of ou partition be equally _ . 
&?dTl^ong divided, irrespective of ''*^-''''' 
co-parceners. the degree in which each co-parcener 

has contributed to such increment. 

Things of which 350. The following 

partition cannot thinSfS are UOt liable to 1 Str., 213. 
be enforced. , v; • 

partition. 

i. Self-acquired property. 1 str., I82, 183, 

ii. Impartible estates of the na- 
ture described in Section 35 1. 

iii. A religious endowment. 1 str., 208— 210. 

iv. Clothes and jewels habitually 

worn, whether by males or 1 str., 211. 
females. 

V. Nuptial gifts received with a , <,. ^ik oia 
wiie. 

Impartible Estates. 

351- There is a well-recognized usage in the 
By usage some Madras Presidency by which the 
estates vest in a posscssiou and cnjoymeut of certain 
sing e eir. estates are vested in a single heir by 

the rule of primogeniture. * This usage ♦ ^ m., los. 
is the ordinary rule in the case of "*" 7 Moore's i a 
Zamindaries, t and PoUiems : but such a 476, 537. ' 
custom of descent may exist in an estate ^ ^39!^^" '* '^*' 
which is neither a Raj, nor a PoUiem. J t ^ ^' -^^ ^^- 
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Matters to be 352- Ii^ determining whether an 
de^r whither estate is governed by such special usage 
an estate is gov- the Court ought to take the following 

emed by this . , • i ® • i . • • 

usage. matters into consideration, viz, : — 

(a) General repute, and the fact that the 
estate is referred to in official docu- 
ments as an ^' ancient Zamindary," or 
^^PolUem;" 

(6) The size and antiquity of the estate, or 
PoUiem ; 

(c) The origin of the estate, especially if it can 

be shown to have been granted by the 
former rulers of the country to a grantee 
on a military tenure, or with a view to 
the performance of special services ; 

• 

(d) Instances of the rule of primogeniture and 

impartibility having been observed in 
the family ; 

(e) The titles conferred on, or used by, the 

original grantee or his successors; 

(/) The fact of other estates of a like nature 
as to origin, situation, history, character 
or the caste of the owners, being or not 
being governed by such special usage ; 

(g) Decisions of the Courts in which the estate 
is mentioned. 

lUtfstratians. 

(a) A Zamindary is proved to be the oldest possession of the 
family : no actual division of it has taken plaoe, but It is shown not 
to have been invariably held by the minor male member of the 
family, two instances occurring in which it has been held jointly 
by more members than one. 

The estate is partible * * 1 M- S. p 495. 

'^ Nort.j 282. 
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(h) A Zamindary is shown to have been managed by one mem- 
ber for the benefit of all. 

It is dirisible.* • ^^J^s- ?•»., 15. 

Nort., 282. 

(e) It is proved that in a family, in which partitions have form- 
erly taken place, no partition has occurred for 5 or 6 generations. 

This is insufficient eyidence of a custom of 
impartibility, and the ordinary rule of partibility * l, I. A., 1. 
must prevail.* 

353. " Such an usage does not interfere with the 
Effect of the general rules of succession further 

Sr^the" ^ef'lf *^^^ *^ ^^s*' *^® possession and 
succession. enjoyment of the corpus of the whole 

estate in a single member of the family, subject to 

the legal incidents attached to it as the heritage of 

an undivided family, that being all that the purpose 

of the usage, viz., the preservation of the estate as an 

impartible Raj, renders neqessary. The unity of the 

family right to the heritage is not dissevered any 

more* than by the succession of co-parceners to 

partible property ; but the mode of its beneficial 

enjoyment is different. Instead of several members 

of the family holding the property in common, one 

takes it in its entirety, and the common law rights 

of the others, who would be co-parceners of partible 

property, are reduced to rights of survivorship to 

the possession of the whole, dependent upon the 

same contingency as the rights of survivorship 

of co-parceners inter se to the undivided share of 

each ; and to a provision for mainte- # g m., io5. 

nance in lieu of co-parcenary shares.'^* ^ m- ^- -^» ^^9. 

354- The holder of such an estate cannot, after 

Power of holier ^^^ conccption, and during the life- 

to alienate is time, of a son or other co-parcener, 

limited. t i i ±' 

alienate or encumber any portion 
thereof or interest therein, other than his own life 
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■J f 

interest, except under the circum- ^^„ ,.c ...r- 

. T.« 1 • i*i» T i' o * 1 M., 148, 455. 

stances which justify an auenation oi 2 m., 128. 
ancestral property by the manager.* 

[In 2 M., 129, it Was observed that " a Zamindar has really an estate 
analogous to an estate tail as it stood originally upon the statute 
De Bonis, He is owner, but can neither encumber nor alienate 
beyond the period of his own life." This appears to be a correct 
description of the Zamindar's estate only when there is at the 
time of the alienation a co-parcener entitled to contest the alienation.] 

355- The rule of primogeniture and impartibi- 
Ruie may apply l^ty may apply to some portions 

to parts of an of the family estate and not to 

others : these latter being governed by 
the ordinary law of descent and partition. 

356- The holder of an impartible estate is 
ExciuBive pos- entitled for his lifetime to the exclusive 

^nWtoertL^^ possession and enjoyment of all the 
and moveables j^nd and other immoveable property 

appurtenant n ' ±1. xj. J if 

thereto. forming the estate and such move- 

able property as by customary descent # g ^ 3^ 
has become a heritage appurtenant 
thereto.* 

But he must hold jointly with his co-parceners, 
and must divide, if partition be demanded, (1) 
any private property of the late holder of which 
he has not disposed : (2) any family 
property, which is shown not to be * l^fif a. 476. 
governed by the rule of impartibility. * 

357- The ordinary rule of primogeniture observ- 
Ruie of Pri- cd in an impartible estate is that the 

mogeniture. estate desccuds, on the death of the 

holder, to his eldest son, or, if such son have died 
leaving male issue, to the eldest among such issue ; 
the descent in each instance being to the eldest 
son and, on failure of the male issue of such 
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son^ to the next son and his male issu^^ and 
on failure of all the sons and the male issue 
of such sons^ to the next male undivided kins- 
man and his male issue : and on the 
failure* all male undivided kinsmen, ^ g ^^ 1Q9 
to the widow of the last holder of the 2 i/a., 263. 
estate. 

[It does not appear to be certain that this is the mle. There is 
some doubt whether the succession is not to the undivided kinsman 
who at the time of the decease of the last holder is nearest to 
him : e. g. 



.B 



The last Zemindar 



D 

A is the last holder and dies issueless, leaving G his undivided 
brother and D a nephew. Ought D to succeed as the son of an elder 
brother to C, or is G entitled as being nearer to A than to D ? This 
question was mooted in the Padamatoor case, but ^ 

was not necessary to the decision.]* * *» '* 

358- Where the rule of primogeniture prevails, 
T>-: •*„ *v-*t, the sons of wives of equal caste and 

xTionty of Dirtn •■ •. , , *■ 

gives the right to rank SUCCeod according ♦ 3 ^ 75 • cm Ap- 

Bucceed. ^ ^^^ seniority of their ^i4m.iZ 

births, not according to the priority 6 Boin. (a.c.j.), 
of the marriages of their mothers.* ^^^' 

[In this case it was unnecessary to decide, and the Court refrained 
from deciding whether there would be a preference for the younger 
son of a first wife, and also whether a difference of caste between 
husband and wife would affect the position of a first-born son. 
This decision was affirmed on appeal ; see 14 M. I. A., 670 ; 
S. C, 12 B., 396, where the rule is also laid down as applying 
in the case of sons other than the sons of the first wife. See also 
5 Bom., (A. C.J.,) 1^1.] 

359- Where an impartible estate passes to the 

Descent when ^^^^^ ^^ daughters in default of nearer 

i^p^we estate kin, it wiU, ou the death of the last 

terThi defauit^^of daughter, descend to the eldest son of 

ne«rerkin. ^ daughter alive at the time. 
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A 

Deceased Zamindar 





Senior wife. 2nd wife. 3rd wife 

I I ^ 

Daughter. Daor. Ist Daur. 2nd Danr. Danr. 

let Deft. 

I 



Plaintiff. Son 1 1 1 1 

died 3d 2d 4th & 6th Dft's. 
* issueless. Daur. Son. Daur. Daur. 

In this case the first defendant was the survivor of the five 
daughters of A and inherited the Zamindaiy on the death of the last 
surviving widow of A ; plaintiff was son of the only daughter of the 
senior wife of A : 2nd defendant was son of 1st defendant : 3rd, 
4th and 5th defendants were daughters of 1st defendant : 

Plaintiff sued for a declaratory decree establishing his right to 
succeed on 1st defendant's death. The 2nd defendant said that he 
was entitled to succeed as son of the last holder. The 3rd, 4th and 
5th defendants said that they were entitled to succeed as daughters 
of the last holden 



It was held that plaintiff as eldest grandson e M., 310, 333 • on 
was entitled to succeed on the death of the last Appeal,' 2 I.'a-, 
daughter. Iw. 

Zamindars and Poltgars. 

360- Zamindars, Polygars and others in a like 

Regiiiation25of position possessed proprietary rights 

1802 merely ac- in land, bv recognition of Government, 

knowledged and • £ ±i • n -n il« 

ooofinned existing previous to the passmg 01 Kegulation 
rights. ^XV of 1802. 

By that Regulation the Government acknowledg- 
ed and confirmed such rights as then existed ; it did 
not, therefore, operate to exclude or disfavor the 
claim against Government to an hereditary or other 
estate in lands, which had not secured the benefits 
of a settled title under the Regulation because, for 
political reasons, the Government has thought it in- 
expedient to give full effect to its enactments. 
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The existence of a proprietary estate in Polliems, 
or other lands not permanently assess- e m^ 227 ; on Ap- 
ed, and the tenure by which it is held, ^^ ' 1 1. a., 
are matters to be judicially determined a m., m. 
on the evidence in each case. ^ ^* ^'' ^^' 

361' Proof of possession or receipt of rent by a 

Primdfaeie p^^sou who pays the land revenue 

proof of aneetate immediately to Government is primd 

of inheritance. >.• .^j r» i i r • 

facie evidence of an estate of in- 
heritance in the case of an ordinary Zamindary. 
The evidence is still stronger if it be proved that 
the estate has passed on one or more * occasions 
from ancestor to heir. This rule 
applies equally to a Polliem and 11. a., 282. 
ordinary Zamindaries. 

[The doctrine laid down in 3 M., 306 that in the case of a FoUiem 
there was not a continuance of a previous estate in each successive 
holder, but a ** fresh estate created by gift in each case*' is overruled 
by the above decision.] 

362* The fact that the Revenue officials on the 

GoYemment re- occasiou of a succcssiou taking place 

cognition of a sue- ascertained who was the next lesfal 

cession is no proof , . j j i. j. j -l i^ . j. ai 

that the estate is heir, and that the CJoverninent there- 
not hereditary. ^^^^ recoguized him as by that right 

entitled to be inducted to the possession and enjoy- 
ment of the estate, is not evidence that the estate is 
not hereditary : such proceedings amount to nothing 
more than the render of a kind of fealty to the Govern- 
ment as Supreme Lord and the official recognition 
in return of the renderer's right to be inducted to 
the Polliem as the person ascertained by Govern- 
ment to be next heir in the line of 
legal succession to the deceased holder. ^ ^'' ^^' 

Charges on Zamindary Estates. 

363» The maintenance of such members of the 

family as have a right to 
Maintenance. maintenance is a charge * 7M.). a., is, 

on an impartible estate, "i" 



J 
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364. The holder of an impartible Zamindary is 
XT 1^ 1- ui X liable to contribute falonsf with his 

Holder liable to i ,i •/• ii i ^ • t -l i 

contribute there- brothers II thej havo inherited any 
^' partible property] to the maintenance 

of the members of the family who have a claim 
to maintenance : and will be. made to contribute a 
larger share to that maintenance in respect of the 
position which he holds with regard to the brothers. 

Illustration. 
X Deceased Zamindar. 




1st widow 2nd widow, 

4tli Ptff. E. 



1st Dft. Son. 



.Z. 



2nd Dft. Son, Son, Daur. 

1st Ptff. 2nd Ptff. 3rd Ptff. 

B D 

E, the 2nd widow of X a deceased Zamindar, sned A and Z, 
her step sons, for maintenance^ marriage expenses of her daughter 
D, and other expenses : 

The defendants objected that they had separated from B and C, 
and that B and C, having ample assets from the partible estate of X, 
ought to maintain their mother and sister, the half -mother and half- 
sister of the defendants, out of those assets. It was held that A 
was bound to contribute to the maintenance of D # «j «* ooo 
and E, and that under the circumstances of the case ^ ^> j^ ig 
the right proportion would be two-thirds for A and • . » ., « 
one-third for B and C* 

365- There is nothing, pinmd facie, in the 
nature of the conditions attached to a Zamindary 
estate that puts a lease of it by the Zamindar on a 
different footing from any other lease so far as 
regards its assignability by the lessee. 

Such a lease therefore, if the words of the lease 
do not prohibit it, will be assignable under the 
general rule that leases are assignable. 

20 
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lUutiraHon. 

The Banee of Sheyai^unga for diyers considerations granted a 10 
years lease of the Zamindary to a Mr. Fischer : at his death, 3 years 
afterwards, he left the unexpired portion to his son, who was recog- 
nized in his father's place by the Banee. A year later the son, con« 
trar^ to the wishes of the Eianee, assigned the un- 
expired portion of the lease to a third party at a « e ilt 997 oai 
profit of 4 lakhs. He had a right to do so.* ^ ^'' ^^' ^^' 



rJLRT VII. 

Effects of Partition. 
366* A son who has become separate from his 
Position of iepa- father is not liable for the debts of the 
rated son. father Contracted sub- ^ 

sequent to the partition.* * 

367- A son begotten after partition inherits the 
« »^ M whole of the share which came to his 

Position of son *» .• ... ^ ±i /• ii > 

begotten after tathoT ou partition, and the fathers 
partition. solf-aoquired property, .1 Mac., 47. 

to the exclusion of the separated sons.* 1 str., 182. 

368. Where there is no child 
Inheritance where bom after partition, the 

no child bom after 1**11 *i •111 

partition. divided SOUS inherit the * 1 str., i83. 

father's property.* 

369. If a son, after partition, becomes reunited 
Position of re- *^ ^^^ father, he is entitled to inherit 
united son. aloug with the Undivided sons, if there 

are any, the share which came to the father on par- 
tition. 

[The practice of reunion is probably obsolete. See Oh. IX.] 

370* Where previous to partition a co-parcener 

has mortgaged his undivided interest 
coparcener \*aS ^^ the estato, the mortgage, upon par- 
S^dl^J^i^ ^" titi^n taking place, becomes binding on 

the separate portion of the mortgagor, 
and is not binding on the separated » - • . loe 123 
portions of the other co-parceners.* . , , . 
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FJLRT VIII. 

Supplementary Partition. 

371- If property, which ou^ht to have been 
Partition of after d^alt with in a partition, is afterwards 
diwovered pro- discovered, a partition ^ ^ ^ ^,^ 

perty. x»*j."i_nj.i i «^ I Str., 232. 

01 it shall take place. ^ 

[See Boarke's Reports (O. 0.,) 326, where this rule is confined to 
the case where a partition has been made by the joint owners among 
themselves, and is held not to refer to a partition made by a father 
amongst his sons and their co-heirs.] 

372- If a partition prove^ to have 
tion. *^* ^^^*'^^' been defective there may be a fresh 

partition on the demand ,_ ,,, 

^/. 4t • 1 Str., 232. 

ot any co-parcener.* 



CHAPTER IX. 
REUNION. 

373- Reunion is the process by which two or more 

members of a Hindu family, having 

Definition of re- ^ecome Separate, reunite 
'»»»<«• in such a way as to con- i str., 177. 

stitute a joint family. 

[Reunion may probably be regarded as an obsolete branch of 
Hindu Law. SirF. Macnaghten in his Considerations on Hindu 
Law (p. 107) says that he knew of no instance of reunion, nor 
could the pundits inform him of any.] 

374- Reunion can take place only between per- 
, ^ sons who are related to one another 

Persons b«twe«n /• x"l j 

whom it can take as latiier and son, or as 

^^- brothers, or as paternal **''*- ^^ 

uncle and paternal nephew.* 

375* Reunion can take place only 
Cannot take between the persons who have sepa- 
S^endi^ts^rse^ ^atod, not between the 

parated persons. descendants of thoSC * 3Bwn. (A.C.J.), 



who have separated. 



* 



69. 
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[The Vyayahara Majmkha, contrary to the other texts, extends tho 
power of effecting reunion to other relations. This is however 
aistinctly denied both in the Mitakshara and Dayabhaga. In 3 Bom. 
(A.C.J.), 69, it was held that reunion must be made by the parties, 
or some of them, who made the separation. If any of their descend- 
ants think fit to unite, they may do so ; but such a union is not a 
reunion and does not affect the inheritance.] 

376- Reunited members of a family become co- 

parceners * and in the 

Eflfect of reunion. 1'"'*^'^"^*°^ /*"^ ^" ^^^ * 3 Bomb. A. C, 

succession to property 69. 
exclude tbose members of the family iom.* ifX', 403. 
who have not reunited. 

377- ' When once reunion has been eflfected, the 

descendants of the reunited co-parce- 
rJ^S^t^j! ^^^^' however remote, will continue 

co-parceners until a ^ ^ « .^ „,« 

/. , . •, . i f 1 « * 6 Suth., 249. 

tresn partition takes place. 

378- When partition has taken place, the fact 
joint-iivinffand that the father and a minor son have 

S^ufficfct continued to live together and their 
proof of reunion, sharos havo bocomo mixed is not 
conclusive proof of reunion, though ^ „ „ .^^ 

«,. •i/» •*. *2 M., 235. 

it IS evidence of reunion.* 



CHAPTER X. 

EELIGIOUS INSTITUTIONS. 

379- The constitution and rules of religious 

brotherhoods attached to Hindu tem- 
o^rved^by pl^s ^ro by uo meaus uniform in 
c o u r t s in en- their character, and the important 

quiries as to con- • • i . i i i ir j v 

stitntion and rules pnUCiplo tO DC obserVOQ by the 

Jutions.'' ^ ^^' Courts is to ascertain, if that be pos- 
sible, the special laws and usages 
governing the particular community, 
whose affairs become the subject of * 1 1. a., ms. 
litigation and to be guided by them.* 
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[The Committee refer to a judgment of the Privy Council (11 M. I. 
A., 428,) as to the office of Mohunt of a Mutt iu Rajgnnge where it 
was said, "The only )aw as to these Mohunts and their office, functions, 
and duties, is to be found in custom and practice, which are to be 
proved by testimony.** 

In 7 M., 32, it was held that though there be a right of alienating 
the office and emoluments of an Archakan of a pagoda, yet that such 
alienation must be subject to the duties of the office, and the alienee 
can take only subject to those duties, and that the alienation must 
therefore be to a person who is competent to continue the customary 
rites of the pagoda, and an alienation made for the purpose of alter- 
ing the form of worship or in contemplation of ^ - „ g^ 
such alteration would be void.* *' 

The ruling at 7 M., 217, confirmed on Appeal to the Privy 
Council, goes beyond this and declares all such alienations invalid. 
In S. A. 759 of 1876 it was held that a right to a religious office 
cannot be mortgaged or sold.] 

380. A religious office, though 
noflSffil. ^*^* hereditary, cannot be made the object 

of sale. 

Illustration, 

The trustees of a pagoda alienate, the trust 
property subject to the trusts attached to it. * 7 M., 217. 
The alienation is void.* 

[In 3 M., 381, it was held that, in the absence of special custom 
authorizing the sale, a sale of Karaima rights to an office of emolument 
in a pagoda, was invalid.] 

381- The superintending authority over religi- 
ous endowments exercised by the 

of^'*' ^^' ^ ^^^ rulers of the country passed to 

the British Government : and Madras 
Regulation VII of 1817 merely de- 
fined the mode in which that authority » 1 1. a., 209. 
was thenceforth to be exercised.* 



382* The right to receive certain holy cakes from 
«... .. , the trustees of a pagoda on the recital 

Suit for holy ^ i • v ^^^ o i- i 

eakes maintain- of Certain hymns^ IS oue for which^ 
*^^®* notwithstanding its reli- ^ ^ „ ^^^ 

gious character, a smt can be brought. 
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383. A right on the part of a temple to receive a 

Suit for marri- ^^® ^^^^ *^^ ^^^ marrying a woman 
ftge fees payable of the vilWe in which the temple 

custom, maintain- was situato, woulcl DO enforceable, 

*^^®* if proved to have been ^ 

customary from time immemorial. "^ ^' 

384- A suit by an officiating priest to establish 
Suit to establish his right to Certain honors in a temple 

i!fnor8*^is*^- ^^^ *^ recover damages for the in- 
tainabie. vasiouof that right isouo #4*j 340 

which the Civil Courts can entertain.* 

385- A right to the exclusive receipt of fees paid 
„ .^ ^ , to the Purohits of a temple by the 

Suit for exclu- ^^ * ,• ii«n "^ii 

sive ri^^bts to fees pilgrims resortiDg thithcr, must be 
from pilgrims. established either by contract or by 

documentary title, or by such proof of long and 
uninterrupted usage, as, in the absence of document- 
ary title, will suffice to establish a ^ „ ,, ^^ 

•^ , ,1 • 1 i * * 2 M., 331. 

prescriptive nght.* 

386- Notwithstanding that property devoted to 
Sebaits may in- Tehgious purposes is, as a rule, inalien- 

cur debts and bor- able, it is Competent for a fsebait] 

row money for tne ' 1 • i i • i S 

necessary ex- manager to mcur debts and borrow 

penses of pagoda. ^^^^^ f^^. ^^^^^ ^^^^-^^ ^f ^j^^ jj^j ^^^ 

preservation of its property, to the extent to which 
there is aji existing necessity for so doing, his power 
in that respect being analogous to that 

/. i 1 ^ r ' r X u • * ♦ 2 1. A., 145. 

01 the manager tor an mtant heir. * 

387- The ordinary powers of the paid managers 
limit of such ofa pagoda do not extend to incumber- 

?**^?"* K^^^^^ i^S the pagoda property or the settle- 

dealing with mana- *-^ . A -t i» i t 

ger bound to en- meut ot large outstanding demands 
^^'®* against it A person dealing with such 

a manager in respect of a pagoda is therefore bound to 
satisfy himself what, in the particular » - ^ ,^ 

1 1 I jkt. * 1 M«, 300. 

case, the manager s powers are. * 
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388' Th^ usual custom is for 
ei£rt*^e hei? the eldest male heir of a deceased 
of trurtee sue- trustco to succccd him ^ , ,, ^^^ 

oeeOM. . J 1 i i A * 1 M., 415. 

in the trust.* 

389. The property of a deceased manager is 
Liability of liable in the hands of his representative 

SSSf'te^dlSa- a* ^^^ suit of a Dhurmakata for defi- 
oationi &o. ciency in the temple funds caused by 

such deceased manager's breach of trust and misT 
appropriation. 

A worshipper may be joined as one of the plain- 
tiflfe with the Dhurmakata. 

The right to bring such a suit is in- ^ .^^ ^ 
dependant of Act XX of 1863.* ^" ^' ' 

Dismissal of Pagoda Servants. 

390. There is no general rule as to the degree 
Propriety of of nuscouduct ou the part of a 

STftSl^'tSh pagoda servant which will justify his 
ewe. dismissal by the Dhurmakata. The 

propriety of the dismissal must be de- ^ ^^ qo 
cided by the facts of each case. 

Management op Religious Institutions. 

391. Act No. XX op 1863. — ^An Act to enable 
Paised on the *^^ Govei^ument to divest itself of the 

loth ifaroh 1863. management of Religious Endowments. 

Whereas it is expedient to relieve the Boards of 

Revenue, and the Local Agents in the 
'^^"^ ** Presidency of Port William in Bengal, 

and the Presidency of Port Saint George, from the 
duties imposed on them by Regulation AlX, 1810, 
of the Bengal Code {for the aue appropnation of 
the rents and produce of Lands granted for the support 
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of MosqueSj Hindoo Temples, Colleges, and other pur- 
poses ; for the maintenance and repair of Bridges^ 
Serays, Kuttras, and other public buildings ; and for 
the custody and disposal of Nuzzool Property or 
Escheats), and Regulation VII, 1817, of the Madras 
Code {for the due appropriation of the rents and 
produce of Lands granted for the support of Mosques, 
Hindoo Temples, and Colleges, or other public pur- 
poses ; for the maintenance and repair of Bridges, 
Choultries, or Chutti^ms, and other public buildings ; 
and for the custody and disposal of Escheats), so far 
as those duties embrace the superintendence of lands 
granted for the support of Mosques or Hindoo 
Temples, and for other religious uses, the appropri- 
ation of endowments made for the maintenance of 
such religious establishments, the repair and preser- 
vation of buildings connected therewith, and the 
appointment of Trustees or Managers thereof, or 
involve any connexion with the management of such 
religious establishments; and [whereas it is expe- 
dient for that purpose to repeal so much of Regula- 
tion XIX, 1810, of the Bengal Code, and Regu- 
lation VII, 1817, of the Madras Code, as relate to 
endowments for the support of Mosques, Hindoo 
Temples, or other religious purposes ;] It is enacted 
as follows : — 

[The words within brackets in the preamble were repealed by 
Act XVI of 1874.] 

[l.—JRepealed by Act XIV of 1870.] 

2. In this Act words importing the singular 
^, ^ number shall include the plural, and 

Number. j. .. ., ,-»^, ', 

words importing the plural number 
shall include the singular. 

Words importing the masculine 
gender shall include females. 



i^ 
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The words " Ciyil Court" and *^ Court" shall mean 

the principal Court of Original Civil 
ri?/?J??J^" Jurisdiction in the District in which 

the Mosque, Temple, or religious estab- 
lishment is situate, relating to which, or to the en- 
dowment whereof, any suit shall be instituted or 

application made under the provisions of this Act. 

« 

3. In the case of every Mosque, Temple, or other 

religious establishment to which the 

Local Govern- • • /» 'ii t* i.r t> i j.*_ 

monttomakegpe- provisious 01 Cither 01 the Kegulations 
J^t^^ttquel' specified in Section 1 are applicable, 
&c., in certain and the nomination of the Trustee, 

Manager, or Superintendent whereof 
at the time of the passing of this Act is vested in, 
or may be exercised by, the Government, or any 
public Officer ; or in which the nomination of such 
Trustee, Manager, or Superintendent shall be subject 
to the confirmation of the Government, or any public 
Officer, the Local Government shall, as soon as 
possible after the passing of this Act, make special 
provision as hereinafter provided. 

[A Committee appointed under this Act have power to dismiss the 
trustees or superintendents of temples described 3 ^ 334 
in this Section without having recourse to a Civil ' 

Suit, but such power can only be exercised on good and sufficient 
grounds. 

Where there are not good and sufficient grounds for the removal 
from office of the defendants, superintendents of a 3 j^ 333 
pagoda, within Sec. 3 of the Act by the Committee ' 

appointed under that Act, the High Court confirmed the decree of 
the Civil Judge dismissing a suit brought by the plaintiffs who had 
beop appointed by the Committee as superintendents in place of the 
defendants for the recovery of the pagoda and the property belong- 
ing to it.] 

4. In the case of every such Mosque, Temple, or 

other religious establishment which, 
Tronsfertoijide- at the time of the passing of this Act, 

pendent Trustees, ,111 in^ •/. 

ftc., of all property shall 06 undor the management of any 
^l^^to.^1^^ Trustee, Manager, or Superintendent 

21 
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Burning in charge whose nomination shall not vest in, nor 

of Revenue Board . i i i i • i i ii 

or others.. be oxercised by, nor be subject to the 

confirmation of the Government, or any public Officer, 
the Local Government shall, as soon as possible 
after the passing of this Act, transfer to such Trustee, 
Manager, or Superintendent all the landed or other 
property which, at the time of the passing of this 
Act, shall be under the superintendence or in the 
possession of the Board of Revenue, or any local 
Agent, and belonging to such Mosque, Temple, or 
other religious establishment, except such property 
as is hereinafter provided, and the powers and re- 
sponsibilities of the Board of Revenue and the local 
Agents in respect to such Mosque, Temple, or other 
religious establishment, and to all land and other 
property so transferred, except as regards acts done 
and liabilities incurred by the said Board of Revenue 
or any local Agent previous to such transfer, shall 
cease and determine. 

(The plaintiff claiming to be the owner of a mutt and certain land 
attached to it under a, grant from the Bajah of Tanjore from the 
possession of which he had been ejected by the Collector of Tanjore 
in 1856 on charges of breach of trust and other misconduct, sued to 
recover the possession of the lands and mesne profits. 

The Civil Judge found that the grant was for the performance of 
religious ceremonies and pious observances only, and that the plain- 
tiff had led a vicious life and been guilty of malversation in his 
office, and, being of opinion that the plaintiff had been properly de- 
prived of the lands belonging to the mutt under Regulation VII of 
181 7, dismissed the suit. 

Held that under Sec. 4 of Act XX of 1863 the 
plaintiff became entitled on the passing of the Act 5 M., 334. 
to the restoration of the endowment.] 

5. Whenever from any cause a vacancy shall 

Procedure in case ^^cur in the offico of any Trustee, 

of dispute as to Managfer, or Superintendent to whom 

right of succession , i n t i ± 

toyacatedTrustee- any property shall have been trans- 
ship. &c. ferred under the last preceding Section, 
and any dispute shall arise respecting the right of 
succession to such oflSce, it shall be lawful for any 
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person iatei^ested in the Mosque, Temple, or reli- 
gious establishment to which such property shall 
belong, or in the performance of the worship or 
of the service thereof, or of the Trusts relat- 
ing thereto, to apply to the Civil Court to 
appoint a manager of such Mosque, Temple or 
other religious establishment, and thereupon such 
Court may appoint such Manager to act until some 
other person shall by suit have established his right 
of succession to such office. The Manager so ap- 
pointed by the Civil Court shall have, and shall 
exercise all the powers which, under this or any 
other Act, the former Trustee, Manager or Super- 
intendent in whose place such Manager is appointed 
by the Court had, or could exercise, in relation to 
such Mosque, Temple, or religious establishment, or 
the property belonging thereto. 

6. The rights, powers and responsibiUties of 

every Trustee, Manager, or Superin- 
and ^responSbS^ toudent to whom the land and other 
*&o"towh^tny property of any Mosque, Temple, or 
charge shau be other rcliffious establishment is trans- 

furred in the manner prescribed in 
Section 4 of this Act, as well as the conditions 
of their appointment, election, and removal, shall 
be the same as if this Act had not been passed, 
except in respect of the liability to be sued under 
this Act, and except in respect of the authority 
of the Board of Revenue and local Agents, given 
by the Regulations hereby repealed, over such 
Mosque, Temple, or religious establishment, and 
over such Trustee, Manager, or Superintendent, 
which authority is hereby determined and repealed. 
All the powers which might be exercised by any 
Board or local Agent for the recovery of the rent 
of land or other property transferred under the 
said Section 4 of this Act may, from the date of 
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such transfer, be exercised by any Trustee, Manager, 
or Superintendent to whom such transfer is made. 

7. In all cases described in Section 3 of this 
Appointment of Act, the Local Government shall once 

Committees. f^y. ^n appoint 0110 or more Committees 

in every Division or District to take the place, and 
to exercise the powers of the Board of Revenue and 
the local Agents, under the Regulations hereby 
repealed. Such Committee shall consist of three 
or more persons, and shall perform all the duties 
imposed on such Board and local Agents, except in 
respect of any property which is specially provided 
for imder Section 21 of this Act. 

[The Committee of a District duly appointed under this Act are 
entitled to maintain a suit in the Civil Court with- ^ ^ ^^ 
out having obtained the leave of the Court to bring *' 

the suit, as well when the object of the suit is to establish their 
right of control under Sec. 3 as when it is sought to enforce such 
control against the officers of the Temple subordinate to them. 

The defendant was sued as the trustee of a pagoda to recover a 
certain sum of money for which he had not account- ^ ^ ^3^ 
ed. The defendant was dismissed by 3 members, ' 

of the District Committee which consisted of 6 members, the other 
3 members refusing to sign the order of dismissal. The plaintiffs 
were appointed trustees in place of the defendant- by the members 
who dismissed the defendant. Held, that the appointment of the 

SlaintifEs was invalid and that they were not entitled to sue the 
efendant. 

A District Committee appointed under this Act have no right to 
call for accounts from trustees of temples which g ^ 48 & 53w 
are within Sec. 4.] 

8. The Members of the said Committee shall be 

appointed from among persons profess- 
qiS^tionr f J? ing tlie religion for the purposes of which 
c^^ttee^^ "^^^ *^® Mogque, Temple, or other religious 

establishment was founded, or is now 
maintained, and in accordance, so far as can be 
ascertained, with the general wishes of those who 
are interested in the maintenance of such Mosque, 
Temple, or other religious establishment. The ap- 
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pointment of the Committee shall be notified in the 
Official Gazette. In order to ascertain the general 
wishes of such persons in respect of such appoint- 
ment, the Local Government may cause an election to 
be held under such Rules (not inconsistent with the 
provisions of this Act) as shall be framed by such 
Local Government. 

9. Every Member of a Committee appointed as 
Every Member ^bovo shall hold his office for life, 

to be appointed for uuloss romoved for miscouduct or un- 

life unless remov- ^, , ^ hit -r T_ni 

edfor misconduct, iitness, and uo such Member shall be 
*°' removed except by an order of the 

Civil Court as hereinafter provided. 

[Plaintiffs, Members of a Committee appointed under this Act sued 
to eject defendants (the Dharmakarta and his j-^ ^^ 
Agents) from the possession and management of * 

a Temple and to establish their (plaintiffs') right to the posses- 
sion and control of the said Temple. Defendants denied the nght 
of the plaintiffs to any control whatever over the Temple. This 
right depended upon whether at the period of the passing of Act 
XX of 1863, the nomination vested in, was exercised by, or was 
subject to the confirmation of the Government, or any public 
officer. It was admitted that in 1842, the Board of Eevenue 
did, so far as it could, divest itself of all right to interfere with 
the appointment of Dharmakarta, but it was contended for the 

Slaintiffs that it was not in the power of the Board of Bevenue so to 
ivest itself of the duties imposed upon it by Regulation YII of 
1817. Held, that assuming the Board of Revenue to have had such a 
right, there was nothing in Regulation YII of 1817 to prevent them 
from renouncing that right if they chose.] 

10. Whenever any vacancy shall occur among 
„ . . , the Members of a Committee appoint- 

Provision for , •, n/r ^ i n i 

filling up vacan- ed as abovo, a new Member shau be 
®^®** elected to fill the vacancy by the per- 

sons interested as above provided. The remaining 
Members of the Committee shall, as soon as possible, 
give public notice of such vacancy, and shall fix a 
day which shall not be later than three months 
from the date of such vacancy for an election 
of a new Member by the persons interested as 
above provided, undei: Rules for elections which 
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shall be framed by the Local Government ; and 
whoever shall be then elected under the said Bules 
shall be a Member of the Committee to fill such 
vacancy. If any vacancy, as aforesaid shall not be 
filled up by such election as aforesaid within three 
months after it has occurred, the Civil Court, on the 
application of any person whatever, may appoint a 
person to fill the vacancy, or may order that the 
vacancy be forthwith filled up by the remaining 
Members of the Committee, with which order it 
shall then be the duty of such remaining Members 
to comply, and if this order be not complied with, 
the Civil Court may appoint a Member to fill the 
said vacancy. 

1 1. No Member of a Committee appointed under 
^. ^, . . this Act shall be capable of beinsf or 

No Member of a in j i m i tdt 

Committee to be Shall act also as a Irustee, Manager 
Wo8a*e!''&c*!! or Superintendent of the Mosque, 
under charge of Tcmplo, OT othcr relififious establish- 

such Committee. r n i\ . /» i • i 

ment tor the management ot which 
such Committee shall have been appointed. 

12. Immediately on the appointment of a Com- 

On appointment ^littee as abovo provided, for the 

Board ^^d^i^ai s^P^^ntendence of any such Mosque, 
Agents to transfer Temple, OT rcligious establishment, 
property. ^^^ ^^^ ^^^ management of its affairs, 

the Board of Revenue, or the local Agents acting 
under the authority of the said Board, shall transfer 
to such Committee all landed or other property 
which, at the time of appointment, shall be under 
the superintendence or in the possession of the 
said Board or local Agents, and belonging to the 
said religious establishment, except as is herein- 
after provided for, and thereupon the powers and 
responsibilities of the Board and the local Agents in 
respect to such Mosque, Temple, or religious estab- 
lishment, and to all land and other property so 
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transferred except as above, and except as regards 
acts done and liabilities incurred by the said Board 
or Agents previous to such transfer, shall cease and 
determine. All the powers which might be exercised 
by any Board or local Agent for the recovery of 
the rent of land or other property transferred under 
this Section may from the date of such transfer be 
exercised by such Committee to whom such trans- 
fer is made. 

[The Acting Advocate-General in 1866 was of opinion in reference 
to the dismissal of pagoda trustees from office, by the Committee 
appointed under Act XX of 1863, that as regards all third parties, 
including Government officials, the acts of the Pagoda Committee 
must be considered binding until they are reversed, and that Govern- 
ment can only recognise those persous as trustees or servants of a 
pagoda, who are recognised as such by the Pagoda Committee. 

The opinion of course only applies to those pago- 
das over which the Committee exercise the juris- BcL'sCir. Orders, 
diction which was formerly exercised by the Board 111-2. 
of Hevenue.] 

13. It shall be the duty of every Trustee, Man- 

o u n t B of ^S^^' ^^^ Superintendent of a Mosque, 
receipts and dis- Temple, or religious establishment to 
bursements. ^j^-^j^ ^^^ provisious of this Act shall 

apply, to keep regular accounts of his receipts and 
disbursements in respect of the endowments and 
expenses of such Mosque, Temple or other religious 
establishment, and it shall be the duty of every 
Committee of management appointed or acting under 
the authority of this Act, to require from every 
Trustee, Manager and Superintendent of such 
Mosque, Temple or other religious establishment, 
the production of such regular accounts of such 
receipts and disbursements, at least once in every 
year, and every such Committee of management 
shall themselves keep such accounts thereof. 

14. Any person or persons interested in any 

Mosque, Temple, or religious establish- 
mterwief ^ may meut, or in the performance of the 
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SLjh^of^'touflt' worship or of the service thereof, or 
&c. * of the trusts relating thereto may, 

without joining as plaintiflF any of the other persons 
interested therein, sue before the Civil Court, the 
Trustee, Manager, or Superintendent of such Mosque, 
Temple, or religious establishment, or the Member 
of any Committee appointed under this Act, for any 
misfeasance, breach of trust, or neglect of duty com- 
mitted by such Trustee, Manager, Superintendent or 
Member of such Committee, in respect of the trusts 
vested in or confided to them respectively, and the 
Civil Court may direct the specific performance of any 
act by such Trustee, Manager, Superintendent or 
Member of a Committee, and may decree damages 
and costs against such Trustee, Manager, Superin- 
tendent, or Member of a Committee, and may also 
direct the removal of such Trustee, Manager, Super- 
intendent or Member of a Committee. 

[The suits referred to in this Act as needing the authority of the 
Court for their institution, are solely suits charging 
trustees, managers or committees with misfeasance, ^ ' ' 
malversation of the temple property, or neglect of duty. There is 
nothing in the Act to oust the jurisdiction of the ordinary Courts 
over suits to establish a right to share in the management. 

A suit by an officer of a mosque, temple, or religious establishment, 
for dismissal from his office is not a suit for mis- 
feasance within the meaning of Sec. 14. * **•» ^^* 

This Act does not apply to a suit brought by the Dharmakarta of 
a temple and one of its worshippers to compel the defendant, as heir 
of the late Manager, to make good out of the property inherited by 
him, the deficiency in the Devasthanum funds caused by breacn 
of trust and misappropriation by the late Manager. The leave of 
the Civil Court for the institution of such a suit is not necessary and 
the suit is maintainable. 

The right of instituting such suits is not a pri- a-m o 
vilege accorded by this Act but a pre-existing right.] * **'» ^* 

15. The interest required in order to entitle a 

person to sue under the last preceding 

Nature of inter- 7s ,• j j. i • 

est entitling Sectiou ueod uot be a pecuniary, or a 
a penion to sue. direct or immediate interest, or such 
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an interest as would entitle the person suing to take 
any part in the management or superintendence of the 
trusts. Any person having a right of attendance, or 
having been in the habit of attending at the perfor- 
mance of the worship or service of any Mosque, 
Temple, or religious establishment, or of partaking 
in the benefit of any distribution of alms, shall be 
deemed to be a person interested within the meaning 
of the last preceding Section. 

16. In any suit or proceeding instituted under 

EeferencetoAr- ^^^ ^^^ i* S^^U ^® lawful for the 

bitrators. Court bcforo which such suit or pro- 

ceeding is pending, to order any matter in difference 
in such suit to be referred for decision to one or more 
arbitrators. Whenever any such order shall be 
made the provisions of Chap. VI of the Code of 
Civil Procedure shall in all respects apply to puch 
order and arbitration, in the sanJe manner as if such 
order had been made on the application of the parties 
under Section 312 of the said Code. 

[Plaintiff broaght this suit to obtain a decree dismissing defendants, 
Committee and Manager of a certain pagoda, from 
their offices on the ground of malversation. The ' » * 
Court made an order expressed to be by consent of the parties con- 
cerned, and in exercise of the Courtis discretionary power under 
Sec. 16 of this Act, referring the matters in difference to three 
arbitrators for final determination, said arbitrators " to make their 
award in writing and submit the same" within a certain period. 
Each arbitrator delivered a separate award in writing, two arbi- 
trators finding for the plaintiff. The Civil Jud^e m^e a decree 
in accordance with Xhe award of the majority of the arbitrators. 
The 1st defendant appealed on the grounds (1) that he had not 
consented to the arbitration and (2) that there being no provi- 
sion in the order of reference to the effect that the finding of a 
majority of the arbitrators should prevail, there was no valid award. 
Held, that, in this case, the order of the Judge was valid without the 
assent of the persons to be bound. That he might, when he made 
the order, have inserted as a provision that the decision of the 
majority should be that of the Dody, and there was no reason why 
his ratification of that mode of decision, wholly within his discretion, 
should not be equivalent to a previous command.] 

17. Nothing in the last preceding Section shall 
Reference nnder prevent the parties from applying to 

22 
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ci^'"'' pwu^i ^^^ Court, or the Court from making 
Code. the order of reference under the said 

Section 312 of the said Code of Civil Procedure. 

18. No suit shall be entertained under this Act 

without a preliminary application 
appuLtiSi^ ^ */or being first made to the Court for leave 
leave to institute to institute such suit. [The applica- 
tion may be made upon unstamped 
paper.] The Court, on the perusal of the application, 
shall determine whether there are suflScient primd 
facie grounds for the institution of a suit, and if in 
the judgment of the Court there are such grounds, 
leave shall be given for its institution. [In calcu- 
lating the costs at the termination of the suit, the 

Stamp Duty on the preliminary appli- 
cation shall be estimated, and shall be 
added to the costs of the suit.] If the Court shall be 
of opinion that the suit has been for the benefit of the 
Trust, and that no party to the suit is in fault, the 
Court may order the costs, or such portion as it may 
consider j ust, to be paid out of the estate. 

[The plaintiffs, describing themselves as the Agent and Gnmastah 
of the hereditary Dharmakarta of a pagoda, brought a suit for damages 
against the defendants, the Committee of the District appointed by 
virtue of Act XX of 1863, and their servants, for a trespass by the 
defendants in forcibly dispossessing them of the pagoda and the 
property therein and for the wrongful removal and retention of the 
property. The plaint stated that the defendants were punished 
criminally for the trespass by the magistrate who, after enquiry 
restored the possession of the pagoda to the plaintiffs. The damages 
claimed were the value of jewels, cash, records, and accounts not 
restored ; the expense incurred by the Dharmakarta in the purifi- 
cation of the pagoda ; the amount of counsel's and vakil's fees in 
the Criminal proceedings ; and the amount of income received by 
the defendants during their possession during a festival held at the 
pagoda. 

Held, that the plaint was brought by the plaintiffs personally and 
not on behalf of the plaintiffs by the Dharmakarta through his re- 
• cognised Agent ; that the plaintiffs were entitled to recover a 
moderate amount of damages for the wrong done to them in ejecting 
them from the pagoda ; the expenses incurred in the Criminal pro- 
ceedings instituted by the plaintiffs were not recoverable as damages, 
such damages not being directly traceable to the wrong and its 
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natnral and necessary consequence : that the amount of income 
received by the defendants during the festival was a loss sustained 
by their Dharmakarta and not by the plaintiffs personally and that 
the plaintiffs had failed to make out the loss of property alleged. 
Held also that the evidence shewing that the acts of trespass by one 
of the defendants were for the benefit and on behalf of the Members 
of the Committee and were afterwards adopted and taken advantage 
of by them when they had acquired a full knowledge of those acts, 
the defendants for whose benefit the acts were done were liable for 
the trespass. 

Semhle that an order of the Civil Court under Sec. 18, refusing 
leave to institute a suit and deciding that the ^ -^ ^^i. 
temple was governed by a hereditary Dharmakarta * 

and therefore within Sec. 3 of the Act, was not conclusive upon 
the question of title between the parties. 

Where a Civil Judge upon a petition applying, under Sec .18, for 
leave to institute a suit, made an order disposing at once, of the 
matter in dispute, and his successor, reversing the former order, 
decided by an order upon the rights of the parties. 

Held, that though both orders were made without jurisdiction, 
that fact does not give the High Court an appel- ^-^ 93 
late jurisdiction in the matter. *' * 

The words in brackets in Sec. 18 were repealed by Act YII of 
1870, Sec. 2.] 

19. Before giving leave for institution of a suit, 
^ _, or after leave has been ffiven, before 

Court may re- ,, ^^ »^ , i 

quire aocounts of any otlier proceeding is tg^ken, or at 
Trurtto be filed. ^^^ ^^^^^ ^^^^ ^y^^ ^^^ j^ pending, 

tile Court may order the Trustee, Manager, or 
Superintendent or any Member of a Committee, as 
the case may be, to file in Court the accounts of the 
Trust or such part thereof as to the Court may seem 
necessary. 

20. No suit or proceeding before any Civil Court 

. under the preceding Sections shall in 
bar ^ proceeSnge ^^^J Way affect or interfere with any 
tec'ach^crf'^sr^ proceeding in a Criminal Court for 

Criminal breach of trust. 

21. In any case in which any land or other pro- 

perty has been granted for the sup- 
caa^STwchthe port of an establishment partly of a 
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•ndowments are reliffious and partly of a secular charac- 

partly forreligioiui o . i A , , / i . i 

and partly f or se- tcr, or m wnich the endowment made 
purposes. ^^^ ^-^^ support of an establishment is 

appropriated partly to religious and partly to secu- 
lar uses the Board of Revenue, before transferring 
to any Trustee, Manager, or Superintendent, or to 
any Committee of Management appointed under this 
Act, shall determine what portion, if any, of the said 
land or other property shall remain under the super- 
intendence of the said Board for application to secu- 
lar uses, and what portion shall be transferred to the 
superintendence of the Trustee, Manager, or Super- 
intendent, or of the Committee, and also wliat annual 
amount, if any, shall be charged on the land or other 
property which may be so transferred to the super- 
intendence of the said Trustee, Manager, or Super- 
intendent, or of the Committee, and made payable 
to the said Board or the local Aofents for secular 
uses as aforesaid. In every such case the provisions 
of this Act shall take eflfect only in respect to such 
land and other property as may be so transferred. 

22. Except as provided in this Act it shall not 

Govenimentnot ^^ l^^^M, [after the passing of this 
to hold charge Act,l for any Government in India, 

henceforth of pro- /» -" ix* r r^ x 

perty for support or tor any omcer ot any tJovemment 
Te^Ief&c?'^''^ in his official character to undertake 

or resume the superintendence of any 
land or other property granted for the support of or 
otherwise belonging to, any Mosque, Temple, or 
other religious establishment, or to take any part in 
the management or appropriation of any endowment 
made for the maintenance of any such Mosque, 
Temple, or other establishment, or to nominate or 
appoint any Trustee, Manager, or Superintendent 
thereof, or to be in any way concerned therewith. 

[The words iu brackets in this Section were repealed by Act XVI 
of 1874.] 



SEC. 392.] TBUSTS. 173 

23. Nothing in this Act shall be held to affect 

the provisions of the Regulations 
re^of R^'^gS^ mentioned in this Act, except in so 

m^ntion*ed,^^d*of ^^^ ^^ ^^^^ relate to Mosquos, Hindoo 
buildings of anti- Templcs, and othcr religious establish- 
qmty, &c. mcnts ; or to prevent the Government 

from taking such steps as it may deem necessary under 
the provisions of the said Regulations, to prevent 
injury to, and preserve buildings remarkable for 
their antiquity, or for their historical or architectural 
value, or required for the convenience of the public. 

24. The word " India" in this Act shall denote 

"India." *^^ Territories which are or may 

become vested in Her Majesty by the 
Statute 21 and 22 Vice. 106, entitled " an Act 
for the better Government of India." 



CHAPTER XL 

TRUSTS. 

I>i^RT I. 

Public Trusts — other than Religious. 

392. A. D. 1817, Regulation VII.— [Framed 

Passed on the ^P^^ Regulation XIX, 1810, of the 
30th September Bengal Codo.] A Regulation fov the 
^^^^' due Appropnation of the Rents and 

produce of Lands granted for the Support of Colleges, 
or other public Purposes ; for the Maintenance and 
Repair of Bindges, Choultries, or Chuttrums, and 
other public Buildings ; and for the Custody and dis- 
posal of Escheats : 

Whereas considerable endowments have been grant- 
ed in money, or by assignments of 

ream e. j^^^^ ^^ ^^ ^£^ produCO, OT pOltioUS of 



' 
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the produce of land, by former Governments of this 
country as well as by the British Government, and 
by individuals for the support of colleges and choul- 
tries, and for other beneficial purposes : and whereas 
there are grounds to believe that the produce of 
such endowments is, in many instances appropriated 
contrary to the intentions of the donors, to the per- 
sonal use of the individuals in immediate charge and 
possession of such endowments : and whereas it is 
the duty of the Government to provide that all such 
endowments be applied according to the real intent 
and will of the grantor : and whereas it is moreover 
expedient to provide for the maintenance and repair 
of bridges, choultries, chuttrums, and other build- 
ings, which have been erected, either at the expense 
of Government or of individuals, for the use and 
convenience of the public ; and also to establish pro- 
per rules for the custody and disposal of escheats — 
the following rules have been enacted, to be in force 
from the date of their promulgation throughout the 
provinces immediately dependent on the Presidency 
of Fort St. George. 

[So much of this Eegnlation as relates to endowments for the 
support of Mosques, Hindu Temples, or for other religious pur- 
poses, was repealed by Act XX of 1863. 

This Regulation is clearly intended to be supplementary of existing 
remedies, and the Court had unquestionable jurisdiction in such 
cases prior to its enactment. The expression in Sec. 14 is not in- 
tended to limit the jurisdiction of the Courts to the cases contemplated 
in it, but rather to provide against the finality of 7 m U7 
erroneous orders that may be passed by the Board ** 

of Revenue under the Regulation. 

All annual allowances to choultries, lungerkhanas, &c, should be 
credited to the Endowment Fund at the commencement of each 
official year, and all collections made on behalf of endowments, of 
which the Collector is Trustee under the provisions of Reg. VII of 
1817, should be credited as received. All charges incurred on ac- 
count of these institutions should be debited to the same head. The 
accounts of each endowment must, however, be 
kept quite distinct, as no transfer of Funds from j^^^^S ^^' Order, 
one to another can be permitted without the 
special sanction of the Board. 
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For the Orders of Governmenfc, regarding^ the -r,! » ni 

commutation of allowances to Religious Institutions q^^® ^' 133 
and to individuals for religious service into grants ' 

of land revenue. 

Assuming that the Board of Revenue had a right to interfere with 
the appointment of the Dharmakartar, Held that ^ m. 77. 
there was nothing in this Regulation to prevent '' 

them renouncing that right if they chose. 

All choultries erected by private individuals, to which endow- 
ments, either land or money, have been or may 
be granted by the State, must be considered as ■i^^ii*/^^* ^^^®'» 
falling under the provisions of this Regulation and • 
therefore subject to the control of Government.] 

2. The general superintendence of all endowments 

The general ^^ ^^^^ ^^ monej granted for the sup- 
superintendence port of collegfes, or for other beneficial 

of all endowments •■• i /» ii i t i m t 

m land or money, purposes, and 01 all public Duildmgs, 
S^p^rt of' m*oB^- such as bridges, choultries or chut- 
ques, &c., and of trums, and other edifices in the several 

bndgeB,choiiltne8, , ' - , , ,^ -rk » 1 

and other pubUc provinccs dependent on the Presidency 
^h?^Md*^of of Fort St. George, is hereby vested 
Revenue. j[j^ ^j^e Board of Rovenue. 

[No further interference should be exercised with schools for 
Hindoo or Mahomedan religious instruction, 
supported by charitable grants of former Gk)vern- j^^\f^^' Order? 
ments than will secure the endowments being ^®* ^^' 
appropriated to the purpose for which it was given.] 

3. It shall be the duty of the Board of Revenue to 
The Board to take such moasures as may be uocossary 

J^e^^eaaroreB for to ousuro that all endowmeuts made for 
ation of such en- the maintenance of establishments of 
tiS7duS*re^Vof the description abovementioned, are 
public edifices. (July appropriated to the purpose for 
which they were destined by the Government, or 
the individual by whom such endowments were 
made. In like manner it shall be the duty of that 
Board to provide, with the sanction of Government, 
for the due repair and maintenance of all public 
edifices, which have been erected at the expense 
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either of the former or present Government, or of 
individuals, and which either are, or can be, rendered 
conducive to the convenience of the community. 

4. In those cases, however, in which any of the 

Bmidings faUen buildiugs Specified in the preceding 

^ctutld to ^ht section have fallen to decay, and can- 
usefui if repaired, ^ot bo convenicntlv repaired, or are 

how to be disposed iiii'/^*^ •!. /v»j 

of. not calculated, it repaired, to anord 

any material accommodation to the public, the Board 
of Revenue shall submit to Government their opinion 
as to the most expedient mode of disposing of such 
buildings ; and they shall be sold on the public 
account, or otherwise disposed of, as the Governor 
in Council may determine. 

5. Under the foregoing rules, it will be incum- 
^ ^ , , bent on the Board of Revenue to pre- 

The Board to , , . • i i 

prevent endow- vout any eudowmeuts m land or 
rSey td'%ul money, which have been granted for 
edifices from being ^j^q support of ostabUshments of the 

appropriated by , ^^. . . , ,. ,. 

individuals to prf- aoove dcscription, or any public edi- 
vate uses. fices, from being converted to the pri- 

vate use of individuals, or otherwise misappropriated. 

[It is nnadvisable to use choultries in connection with the public 
Service. They should not be permitted to be occu- 
pied for any purpose to the exclusion of persons j^^^P^' Order, 
for whose benefit they were provided.] °* ^^' 

6. The general superintendence of all escheats 
The general ^® Hkewiso hereby vested in the Board 

superintendence of Reveuue, who will throufifh the 

of escheats vested ^ ii/» i» ^ ' n 

in the Board of ciiannel Jiereaiter mentioned, miorm 
Bevenue. themsolvcs fuUy of all property of 

that description, and submit to Government their 
opinion as to the most expedient mode of disposing 
thereof, and the same shall be sold on the public 
account, or otherwise disposed of as the Governor in 
Council may determine. 
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[The Board of Bevenue is authorised to superintend all escheats 
by Reg. VII of 1817. All lapses of State endow- 
ments should therefore be specially reported to -p^i'Sfl ^^•'^» 
them. The abandonment of a charitable endow- 
ment and the consequent stoppage of the payment renders it an 
escheat.] 

7. To enable the Board of Revenue the better 

to carry into eflFect the duties intrusted 
be appomteV to to them by this regulation, local agents 
to^^aiVhftoS ?^all be appointed in each zillab, sub- 
the duties hereby ject to the authority, coutrol, and 

intrusted to them, •', r t^ , t\ i 

orders oi that Board. 

8. The Collector of the Zillah shall be ex-oflScio 
_ ^ „ one of those aefents, and the Governor 

The Collector of » r^ •! i i i 'j. 

the Zillah to be lu Uouucii wheu HO deems it necessary, 
^dSf'turXri may appoint any other public officer 
as may be deemed or officers from the civil, military, or 

medical branch of the service, to act 
in conjunction with him. 

9. Under the provisions of the present regulation. 

Such agents to 1* ^^i}! ^^ t^.® ^uty of the local agents to 
ascertain the par- obtain fuU information from the public 

ticulars of all en- -, •, ■, -, '- . . 

dowments, build- rccords, and by personal enquiries, 
an?*report to^the respecting all endowments, establish- 
Board of Revenue, mcnts, and buildiugs of the nature of 
those before described, and respecting all escheats, 
and to report to the Board of Revenue any instance 
in which they may have reason to believe that lands 
or buildings, or the rent or revenues derived from 
lands, are unduly appropriated, being in all cases 
careful not to infringe any private rights, or to occa- 
sion unnecessary trouble or vexation to individuals. 

10. The said local agents shall further ascertain 
The agents to ^^^ report to the Board of Revenue 

ascertwn and re- the uamos of the prcscut trustces, 

port the names, .^, , , /• .i 

&c., of the present managers, or supenntendents oi the 
geM^of'such^ti" several institutions, foundations, or 

23 
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t^autharitya*^ establishments above described, to- 
pointed, gether with other particulars respect- 
ing them, and by whom and under what authority 
they have been appointed or elected, and whether 
in conformity to the special provisions of the original 
endowment and appropriation by the founder, or 
under any general rules or maxims appUcable to 
such institutions and foundations. 

11. The local agents shall also report to the 

Board of Revenue all vacancies and 
re^rtto'theBoaid Casualties which may occur, with full 
of Revenue au^vj- information of all circumstances, to 
ties which may enable that Board to judge of the pre- 
Sforaiation as to tousions of the person or persons claim- 
^^tensioni of jjjg ^j^q trust, particularly whether the 

succession has been heretofore by in- 
heritance in the line of descent, or whether the suc- 
cessor has been in former instances elected, and by 
whom, or whether he has been nominated by the 
founder, or his heir or representative, or by any 
other individual patron of the foundation, or by any 
officer or representative of Government, or directly 
by the Government itself. 

12. In those cases in which the nomination has 
The it to usually Tosted with the Government, 

recommend fit oT with a public officcr. Or in which no 

SJn^atun of private person may be competent and 

^nne^^^ o^'is^B entitled to make sufficient provision 

wherein the right for the succossion to the trust and 

xa nomination . •. .-n i Ji /» »•* 

appertains to Qo- management, it will be the lurtner 
▼emment. ^^^y of the local agents to propose, for 

the approval and confirmation of the Board of Re- 
venue, a person or persons for the charge of trustee, 
manager, or superintendent, strictly attending to the 
qualifications of the person or pei-sons selected, and 
to any special provisions of the original endowments 



SIC. 392.] TRUSTS. 179 

and foundation, and to the general rules on the known 
usages of the country applicable to such cases. 

13. On the receipt of the report and information 

The Board to required by the preceding clause, the 

wn^^iii^e8^u<fh Board of Kevenue shall either apnoint 
other provision for the persou or persons nominated for 

the trust as thev ji» i i.ii i i. 

may deem fit with their approval, or shall make such 
SSndul^s ^f the other provision for the trust, manage- 
endowment. mcnt, or Superintendence, as may to 

them seem right and fit, with reference to the nature 
and conditions of the endowment, having previously 
called for any further information from the local 
agents that may appear to them to be requisite. 

14. Nothing contained in this regulation shall 
ind 1 ▼ i d u a 1 ■ ^^ coustrued to peclude any individual 

deeming them- who may conceivo that he has lust 

•elyes injured by i "^ /• i • ± ^ /• 

any orders passed grOUUds of COmplamt, OU aCCOUUt of 

Sfonnotpr^iS- ^ny orders which may be passed by 
ed from suing ^yiv of the bofore-mentioued authori- 

for recovery of . -^ . . i x . i • i- 

their rights, or for ties, vi^ith rcspect to the appropriation 
^SSSprewribed of any lauds or buildings, or of any 
In the regulations. j-Q^ts and reveuues from lands of the 
nature of those* before described, from suing in the 
mode and form prescribed by the regulations, where 
Government or public officers are parties, or under 
the general provisions of the regulations, if the suit 
be brought against a competitor or other private 
person for the recovery thereof, in the regular course 
of law, or for compensation in damages for any loss 
or injury supposed to have been unduly sustained 
by him. 

15. It is to be clearly understood, that the object 
The object of ^^ ^^^ present regulation is solely to 

^^ relation u provido for the due appropriation of 
for the due aOT)ro- lauds or Other endowments granted 
Sinti'^Vi^ted^or for public purposcs agreeably to the 
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f^^ubUc'^p^^ intent of the grantor, and not to re- 
poiet. sume any part of them, or of their pro- 

duce for the benefit of Government. In like manner, 
it is fully intended that all buildings erected by any 
former or the present Government, or by individuals 
for the convenience of thepublic, should be exclusively 
appropriated to that purpose, with the exception 
of such as have fallen to decay and cannot be con- 
veniently repaired, or which can no longer contribute 
to the accommodation of the community. 

16. The legislative provisions now in force, or 
Native servants, ^hich may hereafter be enacted for 
trustees, man a- the puuishment of fraud or embezzle- 
tendents giSfty of meut iu the uativo servants of Govern- 
ment ""how^ to b^ ment employed under the Collector 
punished. in the department of Land Revenue, 

shall be held applicable to all native servants, and 
to all trustees, managers, or superintendents em- 
ployed in, or charged with, the settlement, custody 
or appropriation of the revenues, funds, or other 
property of the public institutions referred to in this 
regulation. 
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ADOPTION. [Chapter Yn}-(continued,) Section. Page. 
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130 
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ADOPTION. [Chapter Yll]--(eontmued.) 

3. Who may be adopted — (continued.) 

nor can one self -given ... 
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elder brother's son 

most proper ob j eot of . . . 
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ALIENATION. [Chapter V.] 
1. What it includes 

co-parcener cannot alienate 
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ALIENATION— (con^inwed.) 

1. What it includes — (continued.) 

effect of, by co-parcener 
co-parcener can alienate his share 

though not divided... 

but not by will 
effect of sale of undivided interest 
extent to which alienation is valid 
mortgage of undivided interest 
co-parcener may sue for declaration 

2. By father, 

father's power over moveable ancestral 

,, immoveable ,, 



» 



3. By manager, 

when he may alienate ... 
what is a necessary purpose 



» 



„ not 



4, By woman, 

absolute power over moveable stridhana... 
qualified as to immoveables given by hus- 
Danu ..• «.. ••• ... 

as to land given by her father ... 

$. By widow, 

when she can alienate ... 

legal necessity, what 1 ... ... 

for religious purposes ... 
effect of surrender by, to immediate rever- 
sioner 

„ „ assent by, to alienation by imme- 
diate reversioner ... 
position of purchaser from 
burden of proof on purchaser ... 
effect of unlawful alienation by widow ... 

,, „ unauthorized „ „ „ ... 
when reversioner, not immediate, may sue. 
right to set aside excessive, by widow ... 
decree-holder cannot question necessity ... 
reversioner may sue widow's grantee 
widow's interest is saleable in execution. 
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188 INDEX. 

ALIEN ATION— (confirmed ) 

6. Cy fiel/-acg[utr«<i property, 

is valid ... ... ... ... 

7. /Sut^ ^0 86^ a«t<26. 

who may contest alienations 
rules for deciding on validity of, by 
manager... ... ... ... 

burthen of proof 

„ „ ,, depends on circumstances 

„ „ „ on party supporting ... 
duty of alienee 

actual necessity not absolutely essential ••• 
lender bound to enquire 
facts to be proved by alienee 
„ „ „ considered in deciding on bond 

fides ■ •«. ••• ... •.. ,) \€j 75 

not upheld where alienee acquiesces in 

waste ..• ... ... ... f, (h) 76 

suit by sons to set aside ... ... „ (i) „ 

mere knowledge of alienation does not 

amount to acquiescence so as to bar... „ (j) 77 

8. By legal process, 

interest of co-parcener saleable in execution 151 „ 

but not after his death ... ... ... fl51a 78 

rights of purchaser at auction sale ... 151 

9. Befund of purchase money. 

when — on cancelment of sale ... ... 152 

advance good to the extent to which 

alienation was justifiable ... ... 153 79 

ordinarily no refund ... ... ... 164 

10. By person who has no co-parcener, 
a separated person can alienate ancestral 

property ... ... ... ... 155 

to what extent ... ... ... „ „ 

registration of ... ... ... 156 80 

See Gift ; Mortgage ; Will. 
ALIMONY 

power of Court to award ... ... ... J138 (28) 62 

* The letters in parentheses are the sub-divisions of the Sections. 

t Note to the Section. 

t The number in parenthesis is the Seetion of the Act. 
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Section. Page. 

ANCESTRAL PROPERTY. [Chapter III.] 

wnatiiSi.. ••• ••• ••• ••• 4v x9 

rules for deciding whether property is ... 61 23 

ANNUITY. See Partition. 

ASSENT. See Adoption. 

AUTHORITY TO ADOPT. See Adoption. 

B 

BACHELOR 

may adopt ... ... ... ... 

BENGAL REGULATION 10 op 1793. 
BETROTHAL 

w nau IS ••• ... ... ... ,,, 

on death of man, girl may marry ... 

specific performance of, not decreed 
BHANDOOS 

table of ... ... .,, ... •.« 118 

BOARD OF REVENUE. See Court op Wards ; Escheat. 

BRAHMIN. See Adoption ; Caste. 

BROTHER 

liable to maintain unmarried sister ... 23 13 

BURDEN OF PROOF. See Alienation ; Division ; Partition ; 
Property. 



CASTE 

1. Brahmins •••) 

2. Khatris . . . > Regenerate or twice-born ... 7 7 

3. Vaisyas ... ) 

4. Sudras ... Servile... ... ... „ „ 

loss of, does not affect civil rights ... 6 6 

See Inheritance. 
CEREMONIES. See Joint Family. 
CHARGES ON PROPERTY. See Property. 
" CHELAS." See Inheritance. 
CHILDREN 

liable to maintain aged parents ... ... \t*\[ 1^ 



* Note to the Section. 
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CHILDBEN— (conemued.) 

and are entitled to maintenance ... 



Section. 
47 



of remarried widow 
See Father. 

OrVIL COURTS' ACT. See Madbas Oitil Ooukti' Act, 1873. 

CLOTHES. See Paetition. 

COLLECTOR. See District Couet. 
COMMENSALITY. See Joint Family. 

COMMON 

family ceremonies^ 



Page. 
13 

18 
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fund 



• See Joint Family. 



manager 
religions rites 
residence 
CONDITIONAL SALE. See Mortoaob. 

CONJUGAL RIGHTS 

snit for restitution of. See Marriaob. 

CONTRACTS 

between members of a Hindu family indicate 
division ... ... 

CONYERTS 

do not lose their rights ... 

See Act 21 op 1866 ; Hindit Law ; Inhbritancb ; Usaob. 

CONVICTION 

may be ground for manager's removal 

CO-PARCENER 



*7(5) 
6 



14 



rights of male 

arise on conception 
rights of female 
See Joint Family. 

COURT OF WARDS 
who constitute 

may appoint manager and guardian 
„ assume charge at any time... 

See District Court ; Majority. 
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l^e number in parentherii if the sub-seetion of the text. 
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CUSTOM Section, 

where it exists general law is snperseded 

as to all within the custom ... 
must be ancient, certain, and reasonable, 
will be construed strictly 
See Hindu Law ; Usage. 



*2 

*287 



>i 



Page. 
130 



tSO (1) 



t296 (i) 
134 



*58 

69 
184 

144 



DANCING GIRL 

when earnings of, are partible. . . 
See Adoption ; Inheritancb. 
DATTA HOMAM 

not essential to adoption 
** DEATH"— meaning of 
DEBT . 

liability of co-parcener depends on charac- 
u6r ox .*• .•• ... •«• 

inheritor liable for debts of deceased to 
extent of property inherited 
" DECEASED*'— meaning of 
DECLARATORY DECREE 

when coparcener may sue for ... 
DISQUALIFIED PERSON 

cannot be sued except jointly with 

guardian ... 
in case of fraud may appoint agent to 

prosecute guardian 
cannot administer his own affairs without 
permission 
See CouKT op Wakds. 
DISSOLUTION OF MARRIAGE. See Act 21 op 1866. 
DISTRICT COURT 

when may appoint guardian ... ... 35 

See Majobitt. 
DIVIDED FAMILY 

table of succession to joint property in ... 
DIVISION 

burden of proof on person asserting •„ t9 (2) 

facts indicative of ... f„ (5) 

See Paktition. 
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* Note to the Section. 

t The numben in these paxentiiesei are the inb-iectioni of the text. 
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192 INDEX. 

Section. Page. 
DUTY OF JUDGE— administering Hindu Law. 2 2 

DWYAMUSHYAYANA. See Adoption. 

E 

EDUCATION of wards to be provided for .., | ^M 15 

EMIGRANTS 

retain their laws ... ... ... 3 6 

this fact may be presumed ... ... 4 

where abandonment of such laws may be 

inferred ... ... ... ... 5 

wife of emigrant may give in adoption ... 283 129 

ENAMS. See Paktition. 
ESCHEAT 

what is ... ... ... ... 244 113 

descent of property of heirless person ... 

remains subject to incumbrances 

what an incumbrancer must prove 

right of Government to dispute alienations 

not charged with implied trust for Brah- 

iT i ITI B »•• ••• ••• ••• 

superintendence of, in Board of Revenue 
position of Government when suing for ... 
estopped by acquiescence 

EVIDENCE 

of custom must be very clear ... 
'of kinsmen's assent to adoption by widow, 
necessary. *• ... .*• ... 

of partition ... 
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FATHER 

may moderately correct his child ... 20 13 

cannot sell ... ... ... ... 21 

must maintain ... ... ... 22 

See Child. 

* Note to the Section. 
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FEMALE CO-PARCENER— rights of 
FEMALE GUARDIANS— for females 
FEMALE RELATIONS. See Court op Wards. 

FEMALE WARDS 

female guardians to be appointed for 
education of to be provided for... 

FORECLOSURE— definition of 

FUND. See Joint Family. 
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G 

GIFTS 

gift and acceptance requisite to validate. 

facts which do not invalidate ... 

voluntary, where donor is in debt 

when complete, are irrevocable ... 
GO SAINS. See Inheritance. 
GOVERNMENT. See Escheat. 
GUARDIAN 

duties of 

appointed by will 

persons entitled to be 

latner • . • ... , , , , , 

mother ,.• •.. ... .. 

step-mother ... ... ... .. 

mother of minor widow 

elder brother, where mother is a recluse.. 

adoptive mother 

uncle — in preference to half-sister 

powers of ... ... ,„ 

right to custody of infant 
to be appointed to remarried widow's 
children 

who may petition for appointment of 
how appointed 
wlien to give security 
See Court oe Wards. 
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I K D X Z. 



H 



HALF-BROTHERS 


I 


Section. 


Page. 


liable to contribute towards sister's 


mainte- 






nance •.. ... •.« 
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26 


14 


HIGH COURT 








may sanction or set aside appointment 






of guardian, when ... 


... 


35 


15 


See District Court ; Majority. 






HINDU FAMILY 








n ormal condition is — j oint 
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See Joint Family. 








HINDU LAW. [Chapter I.] 








applies to all Hindus ... 


• t • 


2 


1 


except (1) those subject to local 


or per- 






sonal law... 


* . . 
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j» 


(2) or special custom .., 


•* . 
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(3) and converts 


... 
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See Adoption. [Chap 
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„ Joint Family [ „ 
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„ Marriage [ „ 
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„ Partition [ „ 


VIII.] 
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„ Property [ „ 


III.] 
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„ Religious In- 
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„ Reunion [ „ 


IX.] 


-• . • 


155 


„ Trusts [ „ 
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HINDUS. See Indian Succession Act. 
HUSBAND. See Marriage. 



ILLEGITIMACY 

illegitimate children entitled to maintenance 189 

... I ' 
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but not to inherit 

except among Sudras — ^when 
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* The number in parenthesis is the sub-section of the text. 
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INDEX. 195 

ILLEGITIMACY— (con^iwwed.) Section. Page, 

provided they be not offspring of 
incest, adultery, or casual con- 
nection ... ... ... 191 98 

not to property collaterally de- 
scended — except when ... 
when they take all lineally descended 
does not per se disqualify from caste 
illegitimate son of European by Hindu 

woman is a Hindu ... 
illegitimate son cannot enforce partition... 
IMPARTIBLE ESTATE. See Partition. 

INDIAN MAJORITY ACT. [9 of 1875] ... 36 15 

INDIAN SUCCESSION ACT. [10 of 1865.] 

excludes Hindus by religion ... ... 2 6 

INHERITANCE 

right to — unaffected by conversion or loss 

01 CaS u6 ... ... ... ... D ff 

right to ... ... ... ... 184 93 

by sons ... ... ... ... 185 94 

grandsons ... ... ... ... 186 „ 

great-grandsons ... ... ... 187 95 

great-great-grandson not entitled ... 188 „ 

exception ... ... ... ... 188a 96 

Sons hy different wives 
share equally ... ... ... ... 195 99 

except where primogeniture prevails ... *„ 
Vesting of estate in co-parceners. 
when ... ... ... ... 196 

widow entitled to maintenance ... 
and to husband's self -acquisitions. 

By widow, 

when she inherits all husband's estate ... 113 42 

„ „ ,, his self -acquisition ... 114 „ 

senior, has preferable claim to manage ... 115 „ 

senior, when she excludes the others ... „ 43 

has life-estate... ... ... ... 116 

restrictions on, irrespective of existence 

of heirs ... ... ... ... 117 
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* Note to the Section. 
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INDEX. 






INHERITANCE— (con«i7iwe(«.) 
5i/ widow — (continued.) 
adverse possession against — bars heir ... 

„ decision against — binds heir 
income unexpended in her lifetime goes to 
her husband's heirs ... 

By daughters 
daughter's right not to be confounded 
with that of the appointed daughter, 
of several wives share alike 
division of, for purposes of in- 
heritance ... ... ... 

married and widowed ... 

esDa uO ... ... ... 

inherited property is not stridhana 
daughters succeed after widow ... 
excluded where primogeniture prevails ... 
£y daughter's son 
all share alike 

postponed to all qualified daughters 
daughter's daughter excluded ... 
By parents 

when mother succeeds. . . 

her interest ... 

when father succeeds ... 

step -m other does not succeed ... 

By brothers, hroth&i'^s sons, Sfc. 
when brothers succeed 

„ half-brothers „ 

,i sisters „ ,,, ,., 

„ brother's sons „ 

they inherit equally ... 
„ brother's grandson succeeds 

no right of representation 

By sistet^s sons and other kinsmen. . . 
when sister's sons succeed 
„ paternal grandmother succeeds 

step-mother does not succeed 
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* Note to the Section. 



INDEX. 

INR^BlTANGlSi— {continued,) Section. 

By sister's sons and other kinsmen — (continued.) 
when paternal grandfather succeeds ... 225 
uncle succeeds 
father's brother's succeeds... 

father's brother's grandson 
succeeds 
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aunt's sons succeed 
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great grandmother succeeds 
great grandfather 
grandfather's brother 
grandfather's brother's son 

succeeds 
grandfather's brother's grand- 
son succeeds 
successions after .paternal grandfather's 
brother's son 

Succession to self-acquired property 

self -acquisition free from charge on joint 
property 
Incapacity to inherit 

who are disqualified 

what mental unsoundness incapacitates . . 
not necessary that it should be incurable 
except perhaps in cases of mental imbe 

cility, and impotence, defect must be 

congenital to disqualify 

vice, and unchastity in widow, do not 
disqualifications apply to both sexes 
heir of disqualified person stands in hisplace 
disqualified person entitled to maintenance 
estate not divested 

when disqualified son may succeed his father 
disqualified person can take by gift, &c. .. 
conversion, and ]6ss of caste do not dis 
qualify 
Succession to dancing women 

„ „ devotees ... ... 

table of Succes sion 

See Adoption ; Escheat. 
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JAGHIES. See Partition. 
JEWELS. See Partition. 
JOINT-FAMILY. [Chapter II.] 

of whom it consists 

members termed co-parceners ... 

partition ... ... ... ... 

rules to be observed in deciding on status. 

ordinary incidents of ... 

facts indicative of division 

co-parceners may live separately yet 

remain joint... 
„ „ „ together yet be 

divided... 
JOINT LABOR, meaning of 
JOINT PROPERTY. See Inheritance. . 
JUS REPRESENTATIONIS. None in Hindu 
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KHATRIS. See Caste. 

KINSMEN. See Adoption ; Inheritance. 



LEGAL NECESSITY. See Alienation. 
LOANS 

between members of a Hindu family in- 
dicate division ... ... .., 

LOCAL LAW. See Hindu Law. 
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MADRAS CIVIL COURTS' ACT, 1873. ... 2 2 

MADRAS REGULATION 3 OF 1802. See Madras Civil Courts' 

Act, 1873. 
MADRAS REGULATION 25 OF 1802 ... 156 80 

MADRAS REGULALION 26 OF 1802 ... f„ 



>> 



* Sub-sections of this Digest, 
t Note to the Section. 
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MADRAS REGULATION 5 OP 1804 

See Court op Wards. 

MADRAS REGULATION 6 OF 1816. 

See Madras Civl Courts' Act, 1873. 
MADRAS REGULATION 7 OF 1817. 

defined mode of exercising authority over 

religious endowments 
preamble 

general superintendence in Board of 
Revenue ... ... ... ... 

duties of Board of Revenue 

decayed and useless buildings ... 

to prevent misappropriation ... 

escheats vest in Board of Revenue 

local agents ... ... ... ... 

Collector ex-officio agent 



duties of agents 



... . . • 



appointment to vacant office ... ,.. 

aggrieved parties may sue 

obj ect of Regtdation ... 

punishment for embezzlements by servants 
MADRAS REGULATION 4 OF 1822 
MADRAS REGULATION 10 OF 1831 

MAINTENANCE 

wife entitled to when unjustifiably deserted 
adulteress not entitled to from paramour. . • 

k;i(2ok; is entitled to ... ... ..• 

her right is unaffected by husband's death 

before she reaches puberty ... 
her right is a charge on husband's property 

in hands of alienee with notice. 



Section. 
\ *265 



period of limitation, 12 years ... 
husband cannot defeat her right to 
right to is strictly personal 
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* Note to the Section. 

t The numbers in parentheses are the Sections of the Act. 
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MAINTENANCE— (cow^mwei.) 
it cannot be sold 

or transferred 
or attached ••• 
or abandoned •• 
not claimable from separated father-in-law 
or from father-in-law who has only self- 
acquisition •'• 
out of what claimable ... 
ordinarily widow not disentitled to, if she 

does not live with family 
how secured ... ... ... ... 

may sue for arrears not barred-., 
and obtain decree for future 
which may be enforced 
widow cannot make contracts for neces- 
saries binding on the person bound to 
maintain her 
amount of ••• ••• 

how determined 

stridhana not to be taken into account ... 
Government pensioner not entitled to ... 
forfeiture of 

how forfeited, and to what extent 
MAJORITY 

in case of Wards of Court, 21 years 
in all other cases, 18 years 
See Indian Majority Act. 

MALVERSATION. See Manager ... .i, 

MANAGER 

eldest male ordinarily is 
appointment of •.* •.* 

removal of .*• ... ... ..« 

powers of 

position of ... 

though not ordinarily liable to account 
may become so 

and is so in the case of minors ... 
his acts bind the family 
See Alienation ; Joint Pamily. 
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MAREIAGE. [Chapter IV.] 

1. Jiight of giving in 

when girl may choose for herself 
completedi unafEected bj death before 

cousummatioii ••• ••• 

specific performance of contract of, will 

not be decreed ••• ••• 

[See Beteothal.] 

2. Bequisitei of a valid marriage 

must not violate rule as to consanguinity 

Menu's canon •.. 

not in accordance with, valid if customary 

law relating to, doubtful 

marriage generally considered invalid . . . 

„ usual in all classes 
adopted son within rule as to both families 
position of children of man of superior 

class by woman of inferior class 
marriage with woman of superior class 

is invalid 
of persons of different divisions of the 

same class is valid ... 
80 also of Hindu governed by the Shastras 

and a bastard ... ' 

marriage of lunatic or idiot, not invalid ... 
Bequisite formalities 
question of completeness depends on the 

XoCuS ■•. .*• *•. ... 

omission of usual formalities raises pre- 
sumption of invalidity 
a marriage in fact is presumably valid ... 

3. B>ight8 of huehand and wife 

husband may claim wife at maturity ... 
till then she remains with her father or 

guardian ... ... ... ... 

if called upon, husband to support her even 

uuen ... ... ••• ... 

afterwards he is bound to maintain her ... 
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202 INDEX. 

MABBIAGE. [Chapter IV]— (continued.) Section. Page. 

3. Bighta of husband and wife — (continued.) 

and she is bonnd to live with him ... 88 36 

second marriage by husband is not 

prohibited ... ... ... ... Si „ 

is no ground for first wife leaving her 

husband •.* •.. •.* *.• ,, „ 

if she.leayes she is not entitled to mainte- 
nance ••• ••• ■•* *•* 

or to pledge her husband's credit 
bringing home concubine is no ground for 

wife's leaving husband 
loss of caste justifies refusal to cohabit ... 
wife's adultery justifies her expulsion 

without maintenance or with bare 

subsistence... ... ... ... 88 

adulteress cannot sue adulterer for mainte- 

nance ••• *•• ••• *•• o*' 37 

unjustifiable desertion of wife *.• ... 90 

Suit for restitution of conjugal rights 
will lie, by Hindu ... ... ... 91 

doubtful how decree could be enforced ... •„ 

will [not] lie by convert to compel return 

of Hindu wife ... ... .•• 92 

[but see Act 21 of 1866, s. 4.] 
wife's right of divorce — by custom ... 93 

tf re-marriage •• ... ... ,) 

Bight of priority among several wives 
wives of same caste rank according to 

priority of nuptials ••• ... ... 94 38 

4. Rights and duties of the widow 

widow's right to maintenance... ... 95 ,, 

[See Maintenance.] 
if „ of inheritance .«. ... ... 42 

[See Inheehance.] 
„ power of alienation ... ... ... 44 

[See Alienation.] 
„ estate, partition of ... ... ... 48 

[See Pabtition.] 
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MABBIAGE. [Chapter IV}—(contvnued.) 

5. R&mcbTmdQB ••• ••• ••• •«• 

[See Act 15 of 1856.] 

6. DUioluUon of ma/rriage ... 

[See Act 21 op 1866.] 
MENTAL mOAPAOITY, See Manager ... 
MINORITY. See Adoption. 

CouET op Wards. 
MITTAHS. See Partition. 
MOBTGAGB. 

definition 

forms of ... ... 

usafructuary 

„ for a term 

simple ... 
by conditional sale 
„ „ „ may or may not be 

usnfmctuary ... 
„ „ „ is recognised in 

Madras 
course of decisions as to, since 1858... 
mortgagee may foreclose 
being in possession confers no superior 
rights ... ..• ... ... 

right of mortgagee who bought the pro- 

per by •.. •*• ... •*• 

mere possession of title-deeds by second 

mortgagee gives him no priority 
mortgagor's right to redeem 
transfer of mortgage rights 
rights of purchaser of mortgaged property 
MOTHER. See Adoption. 

Partition. 
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NBCBSSITT. See Alienation. 
NUPTIAL GIFTS. See Partition. 
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PABBNTS 

are to be maintained ... ... 

PARTITION [Chapter VIII.] 

is the process by which co-parceners cease 
to be such ... ... ... ..• 

burden of proving, is on person asserting 

what proof necessary ... 

facts indicative of division 

rule of distribution 

1. What constitutes ... ... ... 

partial «.. •*• ... •*. 

with division ... ... •.. •.• 

division partly carried out 

2. Evidence of 

the law favors partition 

partition need not be in writing 

divided persons may mess together and ' 

have common rites ... 
effect of Sharakatanama 
separate possession of joint property, no 

proof of ... ... ... ... 316 

effect of summary order under Act 19 of 

jLO^x ... ... ... 

„ recital in decision of punchayet... 



Section. 
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„(3) 


u 


»(5) 


9 


197 


100 


308 


136 


309 


»> 


310 


i> 


311 


» 


312 


137 


313 


» 


314 


»> 


315 


138 



»I 



grounds on which to divide as to 

3. Who may enforce 

widow cannot... ... ••• ••• 

where childless widow may 

widow may enforce agreement to divide... 

mother cannot ... ... ... 

grandmother cannot ... 

minor cannot ... ... ... ... 

unless his interests are endangered 
by waste ..• ... «., 

father cannot by his will prevent 
partition may take place though some of 
the co-parceners are minors ... 

* The numbers in parentheiei are the Section! of the Act. 
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PARTITION [Chapter YUI]-icontvnmd.) 

3. Who may enforce — (continued.) 

right to, may be waived 
widows cannot enforce, inter «e ... 
except in certain cases... 
guardian may effect or acquiesce in 

4. When partition may he enforced, 

at any time except during mother's preg- 
nancy ... ... ... ««« 

shares of sons, on 

right of descendants of son absent at ... 

contribution for son born after ... 

effect of decree for 
6. Eights arising on ... ... ... 

amongst sons must be equal 

father's right to divide self-acquired 
property unequally ... 

when unequal may be contested 

son may waive his share on 

right of son conceived at time of 

when father need not account ... 
* sons take subject to diminution through 

father's losses 

rights of widow and mother on . . . 

widow's share equal to sons 

rule of succession where partial partition. 

conditions repugnant to legal incidents 
cannot be annexed ... ... ... 347 

things of which partition can be en- 
lorcecL ..« ... ... ... 

increment of joint property to be divided. 

things not liable to partition 
6. Impartible estates, 

by usage some estates vest in single 

uGlxs. ... ... ... ... 

points to be considered in deciding 
as uo ... ... ... •.« 

effect of usage is confined to the rules of 
succession ... ... •.. ..• 

power of holder to alienate 
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PABTITION [Chapter YllI]'---{T(mUnued.) Section. Page. 

6. Impartible eitaies — (contiuaed.) 

zemindar's estate ... ••• •#• 

mle may apply to parts of an estate 
to what, exclosiye possession is confined. 
Bule of primogemture 
priority of birth gives right to succeed... 

descent from daughters 
Zamindara and Folygar$ 

Beg. 25 of 1802 merely confirmed exist- 
ing rights ... ... ... ... 

primd fado proof of estate of inheritance, 
what is ... ..• ... ... 

Government recognition, effect of 
Cha/rg€$ on xamindary utates, 

maintenance ... 

position of zamindar as to leases 

7. Effects ofpa/rtiUon 

position of a separated son 

„ of a son begotten after partition, 
inheritance where no child is bom after, 
position of re-united son ... .... 

effect where co-parcener has mortgaged 
his'undivided share ... ... ... 370 

8. Suipplementary pa/rtition, 

of after-discovered property ... ... 371 155 

defective partition ... ... ... 372 ,^ 

See Beunion. 

PBBSONAL LAW. See Hindu Law. 
PBESUMPTION 

that a Hindu family is joint ... ... t^ (2) 8 

„ all property of a co-parcener is 

ancestral when nucleus proved ... 51 (1) 23 

„ family property repurchased is joint. „ (3) „ 

„ a marriage is invalid from omission 

of usual ceremonies ... ... 79 35 

„ marriage in fact, is valid ... ... 80 
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PBESUMPTION— (confrnwcd.) Section. Page. 

that emigrants retain their laws ... 4 6 

„ adoption is valid where acquiesced in. 265 126 

PRIMOGENITURE. See Pabtition. 

PRIVATE PROPERTY of Rajah. See Paetitiom. 

PRODIGALITY 

ground for removal of manager. . . 
PROPERTY. [Chapter III.] 

descriptions of 

ances ur ai •*• ■*• ... ... 

self-acquired ... ... ... ... 

stridhana ... ... ... *.. 

charges on ..• ... ... ... 

for what ancestral, is liable 

not liable for private debt 

as to debts of a previous owner... 

inheritor liable for debts of deceased to 
what extent ... ... ... 

burden of proof in suits against heirs ... 

family expenses must be reasonable 

when property passing to a widow is liable 
for her debts ... ... ... 

See Akcestbal Pbofebtt. 

SlSLP-AcQUIEBD -PbOPEBTT. 
SiBIDHANA. 

POLLIEMS. See Pabtition. 
POLYGARS. See Pabtition. 
PUBLICITY. See Adoption. 

B 

RAJ. See Pabtition. 

RATIFICATION. See Adoption. 

REDEEM— definition of ... ... ... 163 

REGENERATE CLASSES. See Casti. 
REGISTRATION— of alienation of land ... 156 
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EEGULATION Section. Page. 

3 of 1802 See Madras Civil Courts' Act, 1873. 

26 of 1802 *156 80 

26 of 1802 ... ... ... ... „ „ 

5 of 1804 See Court op Wards. 

6 of 1816 See Madras Civil Courts' Act, 1873. 

4 of 1822 ... ... ... ... ,, it 

10 of 1831 See Court of Wards. 

B 

RELIGIOUS DUES. See Partition. 

RELIGIOUS INSTITUTIONS. [Chapter X] 

principles to be observed in deciding on... 379 157 

religious office is not saleable ... ... 380 

Madras Reg. 7 of .1817... ... ... 381 

when, and for what, Sebaits may incur 

debts «.. ••• «.• ... 386 158 

limits of their power ... ... ... 387 

persons dealing, bound to enquire ... 

generally the eldest male heir of trustee 
succeeds ... ... ... ... 380 159 

liability of manager's private estate ... 389 

dismissal of Pagoda servants, 

propriety of, rests on the facts of each case. 390 

Management See Act 20 of 1863 ; Action. 
RELINQUISHMENT. See Escheat. 
REMARRIED WIDOW. See Act 15 0Fa856; Guardian. 
REPRESENTATION 

no right of in Hindu law ... ... i 

( *223 108 

REPURCHASE— of family property. 

See Presumption. 

REPUTE. See Division ... ... ... f^ (5) ^ 

* Notes to the Sectioni. 

t The number in parentheiis is the Section of the Act. 
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EESIDENCE— common. See Joint Family. Section. Page. 
RESTITUTION— of conjugal .rights, suit for. See Mabruge. 

REUNION [Chapter IX] 

definition of ... ... ... ... 373 155 

probably obsolete ... ... ... *„ „ 

between whom it can take place... ... 374 

„ „ it cannot take place ... 375 

effect of ... ... ... ... 376 156 

descendants of re-united persons ... 377 

joint living and mixture of shares not 

sufficient proof of ... ... ... 378 

REVENUE— Board of. See Escheat. 

registry. See Division. 
REVERSIONER. See Alienation. 

s 

SALES 

between members of a Hindu family indi- 
cate division ... ... ... -fQ (5) 9 

SAMANODACA II7 

SAPINDAS ... ... 115 

SBBAIT. See Religious Institutions. 
SELF-AOQUISITION 

what is ... ..." ... ... 50 20 

mere receipt of maintenance will not affect. *„ 23 

rules for deciding whether property be, 
or be not ... ... ... ... 51 

what .evidence is necessary to establish ••• f „ (2) 

does not become joint on death of acquirer, 
so far as collaterals are concerned ... » (4) 

goes to widow in default of male issue ... *„ 24 

SEPTAPATHI. SeeMAKRiAGB. 
SERVILE CLASS. See Caste. 
SHARAKATANAMA. See Paktition. 
SISTER 

unmarried, to be maintained ... ,„ 25 Ig 

SISTER'S SON. See Adoption. 
SLAVE— meaning of ... ... ... #191 (2) 98 

* Note to the Section. 

t The numbera in parentheses are the sub-sections of the text. 
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SPECIAL CUSTOM. See Hindxt Law. Section. Page. 

SPECIFIC PERFORMANCE 

not decreed, of betrothal or marriage ... 68 32 

STRIDHANA 

wnaii IS ••* ... **• ... 

how term is employed in this Digest ... 
enumeration of by Strange 
woman's power over ... ... ... 

when husband may use 

cannot be seized in execution against him. 

descent of ... ... ... 

table of succession to ... 
See Alienation; Inheritance; Wife's Property. 
SUCCESSION. See Adoption; Indian Succession Act; Inheritance. 
SUDRAS. See Adoption; Caste, 

SUITS 

between members of a Hindu family 

indicate division ... ... ... t^ (5) 9 

SUNYASIS. See Inheritance. 
SURRENDER. See Alienation. 
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TRUSTEE 

manager of joint-family is not ... .„ 16 12 

except as to minor co-parcenSrs... ... 18 13 

TRUSTS [Chapter XL] 173 

Public trusts — other than Religious ... 392 „ 

See Madras Regulation 7 op 1817. 
TWICE-BORN CLASSES. See Caste. 



UNMARRIED FEMALE 

table of succession to ... ... ... ... 120 

UPANAYANA. See Adoption. 



* Note to the Section. 

t The number in parenthesis is the sub-section of the text. 
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USAGE Section. Page, 

clear proof 6f, outweighs written law ... 2 2 

must be ancient, invariable, and certain. „ 3 

„ „ clearly proved •.• ••• „ „ 

the general law regulates all beyond the 

custom ••• ••• «.« •.. „ 4 

See Adoption; Pabtition. 

USUPRUCTUABY MORTGAGE 165 84 

for a term ... ... ... ... 166 „ 



VAISYAS. See Caste. 
VAKIL 

where professional earnings are partite... *50 22 

VILLAGE HUES. See Division; Paetition. 

w 

WARD. See Coukt op Wabds. 

WIDOW 

when property passing to, is liable for her 

debts ... ... ..• ... 61 30 

re-marriage of . See Act 15 op 1866 ... ... 49 

when she may adopt. See Adoption ... ... 122 

power of alienation. See Alienation ... ... 44 

children of re-married. See Guardian ... ... 18 

nature of her estate. See Inheritance ... ..^ 42 

entitled to maintenance. See Maintenance. ... 38 

rights on partition. See Partition ... fq7c| 1^^ 

See Marriage. 
WIFE 

is to be maintained ... ... ... 24 13 

when unfaithful may be expelled ... 88 36 

her property, other than stridhana, subject 
to her husband's control ... ... 53 24 

See Adulteress; Marriage. 
WILL 

testamentary powers ... ... ... 178 88 

law to be applied to ... ... ... 179 „ 

* Note to the Section. 
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WILL — (continuecl). Section. Page, 

void bequests... ... ... ... 180 89 

may create an estate for life or charge an 
annuity on land ... ... ... 181 

Wills Act applies to Wills made after the 
Ist September 1870 ... ... ... 182 

other Wills need not be in writing 

appointment of guardian by ... ... 38 16 

See Act 21 op 1870 ; Adoption ; Guardian. 
WOMAN. See Adoption. 

WOMAN'S PROPERTY. See Stbidhana ; TJnmabried Female ; 

Wife. 
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ZAMINDART. See Inhebttance ; Maintenance ; Partition ; 

Property. 
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